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THE LAW OF EMPLOYERS' LIABILITY IN
ONTARIO 1861-1900: THE SEARCH FOR A

THEORY

BY ERIC TUCKER*

In examining developments in Ontario's law of employers' liability during
the latter half of the nineteenth century, Professor Tucker notes the striking
changes - in doctrine, style of reasoning and judicial attitude - toward com-
pensation for injured workers that came about following legislative modification
of the common law in this area in 1886. He then discusses a number of theoreti-
cal frameworks that might explain the changes in legal response to industrial
capitalism in that period, and finds that they do not adequately account for the
observed changes. Finally, he develops the outline of a theory of the relative
autonomy of the law from a Marxist perspective which, in his view, provides a
better foundation for understanding the dynamics of legal change than do the
other theories reviewed in the article.
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The nineteenth century development of the law of employers' lia-
bility for employee accidents provides fertile ground for debate
amongst those concerned with the relationship between legal and social
change. Industrial capitalism was only emerging at the beginning of
the century. By the end of the century there was a well defined class
structure based on the division between those who owned the means of
production and those who owned only their labour power. Important
political developments also took place: industrial entrepreneurs gained
considerable political influence, thereby obtaining the co-operation and,
frequently, the active assistance of the state in promoting their inter-
ests. Toward the end of the century, workers became more aware of
their collective interests and formed organizations through which these
interests could be protected both in the economic and political spheres.
The legal system's response to these changes provides an almost unpar-
alleled source to verify theories of social change and the laws.

One aspect of the legal system's response to industrial capitalism
was the development of employers' liability. In the first part of this
paper I provide a detailed description of the judicial development of
employers' liability law in Ontario during the nineteenth century, fo-

[VOL. 22, NO. 2
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cusing on shifts in legal doctrine, style of reasoning and judicial atti-
tudes towards the problem of compensation for injured workers.1 I then
examine a variety of theories that have been developed to explain the
dynamics of legal change and test their validity according to their abil-
ity to account for the development of Ontario's law during this period.
I conclude that none of the theories adequately explain that develop-
ment and, in the final section, I propose, as an alternative, a theory
based on the relative autonomy of the law from a Marxist perspective.
I outline the structure of an argument supporting the view that the law
develops relatively autonomously from economic and social change, and
try to show the contribution that such a theory can make to our under-
standing of legal development by applying it to Ontario's law of em-
ployers' liability.

My analysis of the Ontario case law is divided into two periods.
During the first - 1861-1886 - Ontario courts applied the common
law of employers' liability (already well developed in England and the
United States) in a strict and formal manner so that injured workers
rarely obtained compensation through law suits against their employ-
ers. In 1886, Ontario enacted legislation which modified the common
law rules in a manner more favourable to employees and, as well, fac-
tory act legislation, enacted two years earlier, was declared in force.
During the second period - 1886-1900 - there is a startling shift in
the case law. The legislation seems to have received a positive reception
by the Court and shifts in doctrine, style of reasoning and attitude led
to a great improvement (relative to the pre-1886 situation) in the legal
position of workers seeking compensation.

The second period ends in 1900 when James Mayor, a professor of
political economy at the University of Toronto, submitted a report to
the Legislative Assembly on workers' compensation. His recommenda-
tion, that Ontario should observe British and Continental reforms

' That these cases have not previously been examined indicates neglect of Canadian history,
as further evidenced by Parker's survey of law school courses offered in the area. See The Mas-
ochisin of the Legal Historian (1974), 24 U. Toronto L. J. 279 at 280-81. The situation has
begun to improve dramatically; see, e.g. Flaherty, ed., Essays in the History of Canadian Law
(1981).

At the time I began research for this paper there was one published study of the origins of
the Workmen's Compensation Act, but it pays little attention to the role of the courts in either
developing or applying the employer liability laws. See Piva, The Workmen's Compensation
Movemnent in Ontario (1975), 67 Ont. Hist. 39.

Risk's recent article, "This Nuisance of Litigation: The Origins of Workers' Compensation in
Ontario" in Flaherty, ed., 2 Essays in the History of Canadian Law (1983) 418, covers much of
the same ground that I do, and to some extent our papers overlap, but his focuses are on the
origins of Workers' Compensation, while mine are on the determinants of judicial decision-
making.

1984]
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before taking any sieps to establish a no-fault workers' compensation
system,' was accepted and employers' liability cases continued to be
litigated in courts until the Workmen's Compensation Act was finally
enacted in 1914,. Significant changes in doctrine, judicial attitude and
style of legal reasoning might have taken place during this period, but
those questions require further research.

I have concentrated in this study on the legal data, accepting the
popular picture of the economic and political changes taking place. A
more definitive study would require a detailed and systematic analysis
of the forces shaping the economic and social structure during this pe-
riod, as well as the shifting political background against which legal
change took place. There are studies of the emergence of the working
class in Ontario and its response to industrial capitalism, but little at-
tention has been paid specifically to the response of workers to the
problem of industrial accidents 5 and the more definitive studies re-
quired to integrate social and legal change have not been undertaken.
It is hoped that this paper will facilitate and assist further research into
how workers perceived the courts, the circumstances when employees
sought compensation through legal action, the nature of possible alter-
natives and whether legislative reform of employer liability laws, in-
cluding regulation of health and safety conditions, was high on the po-
litical agenda of organized labour. Answers to these and similar
questions would be significant for a full understanding of the dynamics
of social and legal change.

I. THE LAW OF EMPLOYERS' LIABILITY IN ONTARIO,

1861-1900

A. Cases, 1861-1886.

1. Reception

a) Developments in England

The English law of property and civil rights, as it stood on October
15, 1792, was introduced into Ontario by the first statute of the legisla-

2 Mayor, Report on Workmen's Compensation for Injuries (Ont. Legis. Session Paper 48,

1900).

I S.O. 1914, 4 Geo.V. c. 25.
4 Risk, supra note 1, at 432, does not note any significant change in the 1900-1914 period

from the pattern which had emerged in the 1890's.
I E.g. see Kealey, Toronto Workers Respond to Capitalism 1867-1892 (1980); Palmer, A

Culture in Conflict (1979).

[VOL. 22, NO. 2
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ture of Upper Canada.6 The common law employer liability rules and,
in particular, the fellow servant rule, did not begin to emerge in En-
glish common law until the case of Priestly v. Fowler which was de-
cided in 1837. Nevertheless, the prevailing orthodoxy was that the
common law was timeless, merely to be interpreted by the courts, so
that the date of its reception held little significance. 8 The obligation to
follow English precedent, even though decided after the date of recep-
tion, was considered so clear that Ontario courts hardly found it neces-
sary to comment on it.9 There was no suggestion that local conditions
justified a departure from the common law of employers' liability as it
had developed in England.

By the time the issue of an employer's liability for accidents to
employees arose in an appeal from trial in the Ontario courts, the law
of England, founded on the premise that the basic legal framework of
master-servant relations was contractual, had become quite devel-
oped.' 0 The courts held that contracts of employment contained an im-
plied term that the master would provide a reasonably safe work envi-
ronment including proper tools, competent supervision and competent
fellow servants," but employees who were injured on the job stood little
chance of recovering damages from their employer. The employer was
protected by a trilogy of defences: contributory negligence, voluntary
assumption of risk and the common employment (fellow servant) rule.

Contributory negligence has been defined as "conduct on the part
of the plaintiff, contributing as a legal cause to the harm he has suf-
fered, which falls below the standard with which he is required to con-
form for his own protection."' 2 Under the common law, contributory
negligence was a complete defence, barring any recovery regardless of
the defendant's conduct. This defence was not peculiar to the employ-
ment relationship, but seems to have originated and to have been devel-
oped primarily in the context of highway and railroad crossing

6 (1792), 32 Geo. III, c. 1, s. 3 reproduced as S. 1 of the Property and Civil Rights Act,
R.S.O. 1980, c. 395. Generally, on the reception of English law, see Cote, The Reception of
English Law (1977), 15 Alta. L. Rev. 29.

7 Priestly v. Fowler (1837), 3 M. & W. 1, 150 E.R. 1030.

6 For a general discussion, see Roberts-Wray, Commonwealth and Colonial Law (1966) at
565-67.

See Risk, The Law and the Economy in Mid-Nineteenth Century Ontario: A Perspective
(1977), 27 U. Toronto L. J. 403 at 413.

10 For early texts discussing employer liability see Addison, Wrongs and Their Remedies

(1860) at 92-94, 246-250; Hilliard, The Law of Torts (3rd ed., 1866) at 465-477.

11 See Addison, id. at 92-93.
12 Prosser, Law of Torts (4th ed., 1971) at 416-17.

1984] 1217
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cases.'3 Nevertheless, it provided a powerful defence for employers by
allowing them to shift the focus of the court from their own behaviour
to that of the plaintiff. 4

The doctrine that a person who voluntarily assumes a risk will be
precluded from recovering for an injury that occurs as a result of that
exposure did not originate in, nor was it unique to, the employment
relationship, 15 but it came to prominence in the nineteenth century in
this context. An employee who was aware, or who reasonably ought to
have been aware, of a risk in the workplace was deemed to have volun-
tarily assumed it in the contract of employment. This result flowed
from the principles of the market. Other things being equal, employees
would choose less dangerous work over more dangerous work. An em-
ployee who was aware of a particular risk would be deemed to have
negotiated for compensation in order to incur that risk. The terms of
the contract would reflect the parties' valuation of the risk and there-
fore it would be unjust and improper for the court to make the em-
ployer pay twice by shifting losses from the employee onto the
employer.' 6

Finally, the notorious fellow servant rule, a third defence for em-
ployers, can be viewed as a particular application of the voluntary as-
sumption of risk doctrine to the employment relationship. The origin of

s The case usually identified as the original source of the rule, Butterfield v. Forester
(1809), 11 East 60, 103 E.R. 926, involved an obstruction on a highway. The growth of the
doctrine in the U.S. is attributed to the development of a mass transportation system. See Malone,
The Formative Era of Contributory Negligence (1946), 41 111. L. Rev. 151 at 151-52.

14 Bohlen claimed that no justification for the doctrine was offered when it was first articu-
lated. See Bohlen, Contributory Negligence (1908), 21 Harv. L. Rev. 233. Ex post facto attempts
to explain the emergence of the rule are numerous. Bohlen argued that the rule was a "distinct
and separate exhibition of the individualism of the common law" at 258. Malone, supra note 13,
argues that the doctrine developed in the U.S. because it provided an effective instrument for
controlling pro-plaintiff juries. Flemming James argued that the rise of the doctrine can only be
understood in the context of the industrial revolution and the individualistic political and economic
philosophy that accompanied it. See James, Contributory Negligence (1953), 62 Yale L. J. 691.

1" The case usually identified as the originating one, Cruden v. Fentham (1799), 2 Esp. 685,
170 E.R. 496, involved a highway accident. A more prominent case, Illot v. Wilkes (1820), 3 B.
and Aid. 311, 106 E.R. 674 involved a trespasser who had notice of the fact that spring-guns were
set.

6 . .[t]he essence of the defence of volenti is that there has been no breach of any duty on
the part of the defender; inasmuch as the pursuer voluntarily encountered and took the risk, the
defender was not owing him any duty of care." (Gow, The Defence of Volenti Non Fit Injurla
(1949), 61 Jurid. Rev. 37 at 37-38.) But see Harper and James, The Law of Torts (1956) at 1162
where they distinguish this primary meaning from a secondary one in which the plaintiff is said to
have voluntarily assumed a risk created by the defendant's breach of a duty towards him. While
such a secondary meaning might become significant under a legal regime in which employees are
not deemed to have assumed risks, when the doctrine first emerged in the employment context it
seems more accurate to say that no duty of care was owed to an employee, as he was deemed to
have contractually assumed the risks present in the workplace.

[VOL. 22, NO. 2
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the doctrine is usually traced to Priestly.17 In that case, the selection of
the legal principle that an employer was not vicariously liable for the
negligence of employees which caused injuries to fellow servants seems
to have been based on two intertwined grounds: (I) The contractual
argument - because a worker is free to refuse to work in hazardous
conditions, an employee who continues to work alongside a negligent
fellow servant is deemed to have contractually assumed the risk of in-
jury resulting from such negligence; and (2) because workers are in a
position as good as, or better than, the employer to detect negligence in
their fellow servants, they are better able to protect themselves from
the risk of injury by reporting the misconduct to the employer for ap-
propriate action. There was also a general apprehension towards ex-
panding liability "to an alarming extent."'18 Therefore, the employee
should bear the risk of injury. 9

This second ground could have provided a limitation on the appli-
cation of the fellow servant rule in situations where employees were not
in a position to detect or report the negligence of fellow servants. This
was decisively rejected by Shaw C.J. in Farwell v. Boston and Worces-

17 Supra note 7.
18 Id. at 5. Lord Abinger seems to have been generally concerned about expanding liability

for productive economic activity. Thus, in a products liability case, Winterbottorn v. Wright
(1842), 10 M. and W. 109, 152 E.R. 402, Lord Abinger refused to allow an employee to sue the
manufacturer of a defective coach which his employer had purchased, in part for fear of "letting
in upon us an infinity of actions."

"9 Lord Abinger's judgment in Priestly generated much criticism and discussion over the
years. (For a review of this, see Ingman, The Rise and Fall of the Doctrine of Common Employ-
ment, [1977-78] Jurid. Rev. 106 at Ill and sources cited therein.) Much of the criticism is justi-
fied, but critics often fail to appreciate both the specific context of the decision and the fact that
its reasoning potentially limited its application in an industrial context.

At an early stage in the development of capitalism, production still took place in small ar-
tisanal workshops in which traditional handicraft production techniques dominated. Under such
conditions, skilled workers exercised considerable control over the production process; thus it was
not outrageous to say that they were in a position to provide for their own safety. The plaintiff in
Priestly was employed in a situation more closely resembling an artisanal workshop than an indus-
trial manufactory.

As production became increasingly mechanized and as the size of production units increased,
new forms of control were introduced. Rather than the employer personally supervising produc-
tion, supervisory employees could fill this role. Further, a "de-skilling" process took place, so that
the employer, not the employee, had knowledge of production processes, and was able to lower
labour costs and exert greater control. (For a general discussion of these developments, see Ed-
wards, Contested Terrain (1979) and Gordon et al., Segmented Work, Divided Workers (1982).
These innovations resulted in employees being less able to protect themselves from risks in the
workplace generally and, in particular, from risk of injury caused by careless fellow servants,
including supervisors.

The second rationale of Priestly provided a basis for refusing to extend the fellow servant rule
to industrial circumstances. Thus, the outrage of critics is more properly directed at subsequent
developments of the fellow servant rule, which rejected this implicit limitation, than at the deci-
sion of Lord Abinger.

Volume III - Page 10 of 208
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ter Railroad,20 because such a distinction would be "extremely difficult
to establish as a practical rule" and "would vary with the circum-
stances of every case."" A per se rule was seen as preferable to one
which required the courts to inquire into the facts and make judgments
based on the degree of proximity. Moreover, the implication of a con-
tractual exemption of the master from liability for the negligence of a
fellow servant was not grounded solely on the consideration that the
servants had better means to provide for their own safety, but on the
principle that, where parties are in a contractual relationship, their
rights and obligations should be governed by the express or implied
terms of the contract. The court did not think that employer liability
for the negligence of fellow servants was contemplated in the nature
and terms of employment.22 Thus, the fellow-servant rule received its
classic contractual formulation and justification.

The general rule, resulting from considerations as well of justice as of policy, is
that he who engages in the employment of another for the performance of speci-
fied duties and services, for compensation, takes upon himself the natural and
ordinary risks and perils incident to the performance of such services, and in
legal presumption, the compensation is adjusted accordingly.2 3

The fellow servant rule was affirmed by the English courts in Hutchin-
son v. York, Newcastle and Barwick Ry. Co. 4 in 1850 and, in 1858,
the House of Lords cited the reasoning of Shaw C.J. in Farwell with
approval.25

b) The Early Ontario Cases

The English common law of employers' liability was harsh. By the
1860s, criticism could be heard within the legal profession as well as in
the political arena. The controversy was followed and reported to the
local bar even before the first Ontario case directly considering these
aspects of employer liability law was decided.26 There were opportuni-

20 (1842), 45 Mass. (4 Met.) 49.

21 Id. at 60.
22 Id. at 60-61.

23 Id., at 57. The legal and policy bases for Shaw C.J.'s judgment have been subject to much
criticism. See Levy, The Law of the Commonwealth and Chief Justice Shaw (1957) 171-78, and
sources cited therein. For a recent discussion of the development of the rule in the U.S., see
Comment, The Creation of a Common Law Rule: The Fellow Servant Rule, 1837-1860 (1984),
132 U. Pa. L. Rev. 579.

2 (1850), 5 Ex. 343. (Farwell was cited to the Court by counsel.)

25 Bartonshill Coal Co. v. Reid (1858), 3 Macq. 266 at 298. Bartrip and Burman discuss

English development of these rules in The Wounded Soldiers of Industry (1983) 97-125.
26 U.S. and English developments in employer liability law were reported in the Upper Ca-

nada Law Journal both as case summaries and as short articles. In 1863, three such articles

[VOL. 22, No. 2
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ties to mitigate the harshness of these rules, but the Ontario courts
applied them rigorously when the opportunity first presented itself in
Deverill v. Grand Trunk Railway Company.17 Deverill was an engineer
employed by the defendant, and was killed in an accident caused by the
failure of a switchman to raise the proper signal. The switchman had
been on the job for less than three weeks at that time. Evidence was
introduced that, after the accident, the defendant altered work prac-
tices and staffing arrangements in the yard. At trial, Draper C.J. re-
served leave to enter a non-suit and allowed the case to go to the jury,
which returned a verdict for the plaintiff, awarding damages of $3,700
to the widow and children. The defendant moved for a non-suit and the
motion was heard by Hagarty J. and Draper C.J.28

A strong indication that the fellow servant doctrine was under-
stood to be the law of Ontario even prior to this case is provided by the
fact that the action was framed on the grounds that the employer had
been personally negligent, not that there was vicarious liability for the
negligence of the employee (the switchman) under the doctrine of re-
spondeat superior. The employer, it was claimed, had been personally
negligent in hiring an incompetent fellow servant. The plaintiff's under-
lying theory was that, whilst a worker was deemed to have assumed the
risk of injury from the negligence of a fellow servant, it was an implied
term of the employment contract that the employer owed a duty to the
employee to exercise reasonable care in the selection of competent fel-
low servants.

appeared, largely in response to an attempt in England to amend the common law rules. One
merely summarized the English position and acknowledged its controversial nature (Liability of
Masters for Accidents to Servants, [1862] U.C.L.J. 255), but the other two were reprints of
British articles highly critical of the harshness of the common law. (Lushington, On the Liability
of Master to Servant in Cases of Accident, [1862] U.C.L.J. 283; Accidents to Servants, [1862]
U.C.L.J. 311).

27 (1866), 25 U.C.Q.B. 517.

Two earlier cases involving injured employees were decided on other grounds. In Torpy v.
Grand Trunk Railway Co. of Canada (1861), 20 U.C.Q.B. 446, an employee of a railway con-
tractor was injured in the course of being transported to work, as a result of the negligence of the
railway's employees. He sued the railway. Robinson C.J. held that the plaintiff was not a fellow
servant, but rather a passenger to whom a duty of care was owed by virtue of the contract be-
tween the railway and the plaintiff's employer. He distinguished this case from Degg v. Midland
R.W.Co. (1857), 1 H. & N. 773, a decision in which Bramwell L.J. held that a volunteer killed
while assisting employees could not maintain an action against the employer for the negligent acts
of his servants.

In Stoker v. Welland Railway (1863), 13 U.C.C.P. 386 the administratrix of the deceased
employee was non-suited at trial when the defendant introduced evidence that the deceased was
riding in the locomotive at the time of the accident, contrary to the rules of the railway. The
reported decision of Richards C.J. discusses the onus on a plaintiff seeking to set aside a non-suit
on the basis of affidavits submitted after trial.

28 It was not uncommon for judges to sit on appeals or motions arising from their own deci-

sions. E.g., see Ryan v. Canada Southern R.W.Co. (1866), 10 O.R. 745 (C.P. Div.).
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Hagarty J. took it to be well settled law that a worker assumed the
risk of injury from a negligent fellow servant,29 but accepted the duty
of the employer to exercise reasonable care in hiring competent em-
ployees. This left two significant issues to be decided on the motion of
non-suit: (1) the standard of care required, and, in particular, the legal
distinction between an incompetent and a negligent fellow servant and
(2) whether in law there was sufficient evidence of a breach of the stan-
dard of care to allow the question to go to the jury. A broad definition
of incompetence or of a high standard of care in selecting fellow ser-
vants could have mitigated some of the harshness of the fellow servant
rule, but the courts chose not to pursue these possibilities.

An incompetent fellow servant was defined as "a man unfit to be
reasonably entrusted with the performance of the particular duty he
neglected to perform."30 Thus, on the facts of this case, merely because
the fellow servant in question had been hired with no experience and
had only been on the job for three weeks when he failed to raise the
signal was not held to be evidence that he was incompetent at the time
of the accident or at the time of hiring. The court accepted evidence
that the job could be learned in a short period of time by an intelligent
fellow.31 With respect to the level of care required of the employer, the
court stated that the defendant, to be liable, had to have knowledge of
the employee's unfitness or incompetence, but made no requirement for
a duty to ascertain the employee's competence.3 2 This low level of care
may have been supported by the view that when an employee held him-
self out as competent, then there arose an implied warranty on which
the employer could rely. 3 In any event, evidence of a particular act of
negligence by an employee was not evidence that the employer had
failed to exercise reasonable care in hiring that employee. The result of
this approach was that, between 1861 and 1900, there are no reported
cases in which an employer was found liable for hiring an incompetent
fellow servant.3 4

29 Supra note 27, at 525-26, where the development of the rule from Priestly to Bartonshill

v. Reid was reviewed.
30 Supra note 27, at 525.

31 One witness for the defence stated that "a man of the smallest capacity from the class of
labouring men could learn the duties in two days." Id. at 519.

32 Id. at 521.

33 This principle was first clearly articulated in Harmer v. Cornelius (1885), 5 C.B. 236

(N.S.), a wrongful dismissal case, decided after Deverill.

" The Workmen's Compensation for Injuries Act of 1886 substantially limited the scope of
the fellow servant defence and reduced the need to establish liability on this basis. Further, as
employers gained control over the production process, fewer skilled workers were needed, lessening
the likelihood of incompetence in performance of unskilled, but easily learned, work. Such was the

[VOL. 22, NO. 2
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The issue of when there was sufficient evidence of employer
wrongdoing for a case to go to the jury was crucial because, even by
1866, it was clear that juries were extremely sympathetic to the claim
of injured workers.

To leave such a case to the jury is, as has been remarked by English judges,
simply to direct a verdict for the plaintiff, where railway company are
defendants. [Per Williams J. in Toomey v. London, Brighton etc. R. W. Co., 3
C.B.N.S. 150.]
Very great compassion may be felt by the court, as sincerely as by the jury, for
the family of the sufferer by this collision. Whatever jurors may feel at liberty to
do, we at least must not allow this feeling to sanction what we believe to be a
violation of a well settled legal principle.3 5

If judges were to succeed in limiting the liability of employers, juries
would have to be controlled. 8 This was accomplished by setting a low
standard of care and a high burden of proof, and by the judiciary act-
ing as a "gatekeeper" to prevent unworthy cases from reaching the
jury. The elaboration and application of this gatekeeping function was
a common theme in the judgments. In Deverill, Hagarty C.J. cited a
variety of English formulations of the rule:

It is not enough to say that there was some evidence...
A scintilla of evidence, or a mere surmise that there may have been negligence
on the part of the defendants, clearly would not justify the judge in leaving the
case to the jury...
Where the evidence is equally consistent with either view, - with the existence
or non-existence of negligence - it is not competent to the judge to leave the

'matter with the jury."'

These formulations are commonly repeated in the case law, providing
an effective and highly discretionary means to control juries.38 Thus,
even where the action alleged a breach of a duty of the care admittedly
owed to the employee, such as that in this case, the courts could still
erect a legal barrier to keep the case away from the jury. A plaintiff

case with respect to the switchman in Deverill.

35 Supra note 27, at 526.

38 For a discussion of similar concerns in the area of contract damages, see Danzig, Hadley
v. Baxendale: A Study in the Industrialization of the Law (1975), 4 J. Leg. Stud. 249.

37 Supra note 27, at 521-23.

38 The problem of controlling the jury in the context of railway crossing cases is explored by
Malone, supra note 13, at 155-169. He argues that, in New York State, judicial determination of
sufficiency of evidence of fault and causation was not strong enough to control "incurably pro-
plaintiff juries." The doctrine of contributory negligence filled that role. New York developed a
doctrine which placed the burden on the plaintiffs to prove that they were not guilty of contribu-
tory negligence. This shift in the burden of proof gave the Courts added leverage to non-suit
plaintiffs. In Ontario, the burdens of proving fault and causation were heavy enough to give judges
leeway to keep cases out of the juries' hands.
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who was non-suited at trial stood little chance of success on appeal.2,
In sum, it would have been possible for the court to mitigate the

harshness of the fellow-servant rule, without formally overruling it, by
imposing a high standard of care on the employer in the selection of
competent fellow servants or by lowering the burden of proof that had
to be satisfied in order to allow a jury trial. The failure to do so in the
case of Deverill set the pattern for subsequent cases until the law was
amended by statute in 1886.

2. Holding the Fort, 1866-1886

The case law beginning with Deverill and continuing until 1886
(when the Workmen's Compensation for Injuries Act4

0 altered the
common law rules) can be viewed as a series of ingenious, but unsuc-
cessful attempts by plaintiffs to evade or undermine the employers'
common law defences. Whilst the small number of reported cases may
not be a reliable indicator of the total volume of cases, their results
would have discouraged prospective plaintiffs and their lawyers. My re-
view of these cases will demonstrate the unwillingness of the courts to
mitigate, even slightly, the harshness of the rules they were applying.

A major strategy for attempting to avoid the fellow servant doc-
trine was to plead that the employer or employer's agent had been per-
sonally negligent when working alongside the employee. However, the
defendant was often able to avoid liability by arguing that, if person-
ally present, it was not in its capacity as employer, or if present
through an agent, the "agent" was really a fellow servant.4'

Another way a plaintiff could succeed in attaching personal liabil-
ity to the employer was if the accident was caused by a defect which
could be attributed directly to the employer's negligence, provided that
the danger thereby created was not obvious to the employee. This was
the strategy in Plant v. Grand Trunk Railway.42 An incoming train
had failed to stop, striking and killing Mr. Plant, a day labourer clear-

" Of six plaintiff appeals from non-suits during the 1860-1886 period, only one succeeded.
That case, Vicary v. Keith (1873), 34 U.C.Q.B. 212 involved an injury to an 11-year-old em-
ployee, and was sent back for a trial on the evidence.

40 (1886), 49 Vic., c. 28 (Ont.).

41 E.g., in MacDonald v. Dick (1874), 34 U.C.Q.B. 623 the plaintiff alleged that he was

injured as the result of the negligence of the employer's representative on the site. On the demur-
rer, Wilson J. allowed the case to go forward to determine, inter alia, whether the representative
was an agent of the employer or merely a fellow servant. In Drew v. Corp. of East Whitby (1881),
46 U.C.Q.B. 107 the plaintiff was injured as a result of the negligence of the Reeve who was
working on the site (albeit fraudulently, drawing pay in his son's name). The Court held that he
was present in the capacity of a fellow servant, not as an official of the employer.

42 (1867), 27 U.C.Q.B. 78.
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ing snow. His widow alleged that the accident was caused by a defect
in the brakes caused, in turn, by inadequate maintenance, for which
the Company was responsible. Mr. Plant, it was argued, could not have
known of the defect. Although the case was decided on the grounds of
contributory negligence, Draper C.J. found that the defect was caused
by the failure of an employee to tighten a bolt and was therefore negli-
gence of a fellow servant, not of the company.

Plaintiffs could alternatively argue that the employer should be
made vicariously liable for the negligent acts of supervisory personnel.
In the United States this doctrine, known as the "vice-principal" rule,
gained acceptance in the late 1860s. 43 A vice-principal was defined as a
person to whom the employer commits the entire charge of a business,
including the power to hire, manage and fire assistants.44 A number of
state jurisdictions adopted this principle of vicarious liability, as did the
United States Supreme Court in 1884.4

1 However, its adoption was far
from uniform and the Supreme Court later effectively overruled itself.46

In England the doctrine was rejected by the House of Lords in an
appeal from a Scottish case, Wilson v. Merry, in 1868.17 Not surpris-
ingly, when the doctrine was subsequently raised by a plaintiff in Onta-
rio, it was rejected. In O'Sullivan v. Victoria Railway Co.48 Hagarty
C.J., relying on Wilson, held that workmen did not cease to be fellow
servants merely because of differences in rank and authority. Indeed, in
one case it was held that the General Manager of an explosives factory
was a fellow servant. The company exercised reasonable care in hiring
a competent manager and thus could not be found liable for his
negligence.49

A variation on the theory of vicarious liability, the non-delegable
doctrine, was also argued and rejected. This doctrine held that an em-
ployer had certain duties which could not be delegated to supervisory
personnel, no matter how competent. These included appointment of

'3 There is no mention of this doctrine by Hilliard, supra note 10, at s. 25, in which he
discusses the fellow servant doctrine and its exceptions. However, in Shearman and Redfield,
Treatise on the Law of Negligence (2nd ed., 1870) the emergence of the rule in some jurisdictions
is discussed in ss.102-105.

" Shearman and Redfield, id. at s. 102.
45 Chicago, Milwaukee and St. Paul Railway Co. v. Ross 112 U.S. 377 (1884).
41 Baltimore and Ohio R.R. v. Baugh 149 U.S. 368 (1893). Massachussets rejected the vice-

principal rule. For an early commentary favouring its adoption, see Shearman & Redfield, supra
note 44. For a more recent general discussion, see White, Tort Law in America (1980) at 31-35.

47 (1868), L.R. I Sc. and Div. 326.
48 (1879), 44 U.C.Q.B. 128.
49 Matthews v. Hamilton Power Co., (1887), 14 O.A.R. rev'g 12 O.R. 54 (Q.B. Div.). In

fact, a director of the corporation had earlier visited the plant and ordered a repair. The General
Manager had failed to ensure that the repair was done.
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competent fellow workers and provision of a safe workplace. If a "non-
delegable" duty was performed by a subordinate, the employer was
held vicariously responsible for the negligence of the subordinate. If the
employer exercised the duty personally, the employer lost the protec-
tion of the fellow servant doctrine. Again, in the United States, a num-
ber of jurisdictions accepted this doctrine.5 0 In England, Wilson was
interpreted to support the proposition that an employer could delegate
the obligation to select reasonably fit servants, provided the delegate
was selected with reasonable care.5 1 In Ontario, the non-delegable duty
doctrine was rejected in Wilson v. Hume et al., a case involving a
master on a schooner who was injured as a result of the incompetence
of a fellow servant. The plaintiff claimed that the owner of the vessel
was liable for the negligence of the captain in hiring such a person . 2

Osler J. considered the New York precedents, as well as a favourable
comment on the doctrine in Wharton's Law of Negligence.5 3 While
withholding comment on the reasonableness of that approach generally,
Osler J. did not think it could apply in a case where the employee knew
that a fellow servant was responsible for hiring. In such a case it could
be assumed that the plaintiff accepted the risks flowing from that state
of affairs. 4

The effect of the rejection of these attempts to expand vicarious
liability was clear to contemporary commentators. As separation be-
tween ownership and management became the norm for industrial op-
erations,55 it became virtually impossible for the legal employer to be
held personally negligent. In 1870, Shearman and Redfield criticized
Massachusetts for rejecting the vice-principal doctrine.

If the Massachusetts doctrine should be adopted it would afford complete immu-
nity to a large class of employers, such as railroad companies, owners of large
factories, foundries, mines, etc., who are accustomed, and indeed often com-
pelled, to entrust the selection of almost all their servants to one or more
superintendents.

5 6

Wharton made a similar comment with respect to the non-delegable

50 For discussion, see Friedman and Ladinsky, Social Change and the Law of Industrial
Accidents (1967), 67 Col. L. Rev. 50 at 62.

5 Smith v. Howard 22 L.T.N.S. 130.

52 Wilson v. Hume (1880), 30 U.C.C.P. 542.

53 Id. at 551.
11 Id. at 552.
55 For a study of this phenomenon in American enterprise, see Chandler, The Visible Hand

(1977).
56 See Shearman and Redfield, supra note 43.
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duties doctrine.5 7 Even Sir Frederick Pollock, who was otherwise sup-
portive of the common law rules governing employers' liability, criti-
cized this aspect of the case law and supported legislative reform.58

Yet, notwithstanding this criticism and the increasing divergence in the
development of English and American case law,59 the Ontario courts
remained rigid and unresponsive to the changing reality of capitalist
organization of production.

Even workers who established that the employer was personally or
vicariously responsible for creating a hazardous situation could be de-
feated by the common law defences of voluntary assumption of risk and
contributory negligence which were frequently upheld by the Ontario
Courts. Thus, an employee who consented to work on dangerous ma-
chinery without proper fencing was deemed to have assumed the risk in
exchange for a wage premium.60 The fact that the employer had per-
sonally removed the guard made no difference. 1 When a brakeman
was killed when struck by a switchstand placed dangerously close to
the tracks, his estate could not recover because the switchstand had
been in place prior to the time he was hired and he was deemed to have
assumed that risk. 2 Examples of the employer's successful defence of
contributory negligence included: not being at the proper station while
a train was in motion,63 running along the track to avoid being hit by
an oncoming locomotive rather than stepping aside,64 not replacing a
guard removed by the employer,6 5 an 11-year-old not taking proper
precautions when trying to fix a machine to which he had first been

'1 Cited in Wilson, supra note 52, at 551.
'1 Pollock, Essays in Jurisprudence and Ethics (1882) Chapter V, on employers' liability, at

133-35.
11 The divergence between English and American courts was apparent to contemporary ob-

servers, as discussed by Shearman and Redfield in A Treatise on the Law of Negligence (4th ed.,
1888) at 301:

. . . For, although starting from the same foundation, the English and American decisions
have been gradually diverging, the former in favour of the master, and the latter against
him, until English decisions upon new questions of difficulty are practically useless in most
American courts. The English decisions, moreover, made, as the controlling ones have
been, under the influence of a class-interest, and looking solely to the interest and conve-
nience of a single class, have gone so far as to shock the moral sense of that very class, and
have compelled a legislature, in which less than ten out of a thousand belonged to the class
of employees, to overrule these decisions by statute. ...

60 Vicary v. Keith (1873), 34 U.C.Q.B. 212 at 220 (per Richards C.J.). Also see Rudd v.

Bell (1887), 13 O.R. 47 (Ch. Div.).
6 Miller v. Reid (1884), 10 O.R. 419 (Q.B. Div.).
62 Ryan v. Canada Southern Railway Co. (1886), 10 O.R. 745 (C.P. Div.).

61 Stoker v. Welland Railway (1863), 13 U.C.C.P. 386 (brakeman riding in the locomotive);
Ryan, supra note 62 (brakeman on a ladder at the side of the car rather than on top of the car).

64 Plant, supra note 42.

'5 Miller, supra note 61.
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assigned earlier that day.66

Finally, plaintiffs frequently lost because they had failed to dis-
charge the onus of proof that rested upon them. Thus, where there was
no eye-witness to the accident itself, and the evidence consisted of a
corpse and an apparent defect, the court was not prepared to infer cau-
sation.6 7 The evidentiary principle of res ipsa loquitur was emerging in
England at this time, in contexts other than that of master and ser-
vant.68 In the employment context, a claim relying on res ipsa loquitur
could be defeated by asserting that contributory negligence on the part
of the employee, or negligence on the part of a fellow servant, were
equally plausible explanations.

3. Judicial Attitudes and Reasoning, 1861-1886

Twenty cases involving issues of employers' liability were reported
between 1861 and 1886.69 In seventeen of these, the employee lost at
the end of the day.70 Of the three in which employees "won", only in
an independent contractor case did the employee succeed outright. 1

Non-suits by the trial court were reversed in the other two and the
cases sent back for trial.72 The percentage of plaintiff losses supports
the view that the decision rules and their application were highly un-
favourable to injured workers.

To develop a fuller understanding of the behaviour of the Ontario
courts in this area of the law during this period, it is useful to distin-
guish between the substance and form of the common law rules them-
selves and their application by the judiciary. Such a distinction is the
heart of a theory of justice known as legal formality according to which
impartial courts ought to apply rules selected independently by a legiti-

06 Vicary, supra note 60.

6' Ryan, supra note 62 (brakeman found dead at side of track next to switchstand located
perilously close to tracks); see also Jarvis v. May (1876), 26 U.C.C.P. 523 generally re plaintiff's
onus of proof.

61 Byrne v. Boadle (1863), 2 H. and C. 722 is regarded as the origin of the rule. The doctrine
was applied in an action against a railroad in England by a non-employee in Kearney v. London,
Brighton and South Coast Railway Co. (1871), Ex.Ch.L.R. 6 Q.B. 759. The problem of causation
emerged as a major litigation issue in the post-1886 cases; see Section C, infra.

9 In this group, four concerned employees of independent contractors. In only one of them

did the plaintiff win.
70 If the independent contractor cases are excluded, employees lose in 14 out of 16.

71 Torpy v. Grand Trunk Railway Co. of Canada (1861), 20 U.C.Q.B. 446.

712 Vicary, supra note 60. (That case involved an injury to an l-year-old, who claimed he had

not been properly instructed. The Court decided to allow a trial because there might have been
more than a scintilla of evidence in the plaintiff's favour if a jury believed everything he said and
disbelieved the defendant entirely.)
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mate legal sovereign.73 Such a model might seem highly inapt in juris-
dictions where courts play an active role in formulating common law
rules, but it is plausible in Ontario where the Courts purported to apply
rules formulated externally through English precedent.

There is little doubt that the common law of employers' liability,
developed in England and applied in Ontario, was substantially un-
favourable to plaintiffs, since the trilogy of employer defences severely
restricted the possibility of launching a successful lawsuit. Further, En-
glish rules were harsher than those developed in many American juris-
dictions where the vice-principal and non-delegable duties doctrines
were adopted. For the purpose of this part of the analysis it is not nec-
essary to understand why these rules were selected, but merely to ap-
preciate their effect, absent any effort to subvert them through creative
application.

A second aspect of the rules themselves is their formal dimen-
sions. 4 The employer liability rules exhibited a high degree of formal
realizability in that a small number of distinguishable facts triggered
determinate outcomes. For example, it was usually not necessary for
the courts to decide the standard of care owed with respect to provision
of safe working conditions; an employee who continued to work in haz-
ardous conditions was deemed in law to have voluntarily assumed the
risk of injury. The presence of a single fact triggered a denial of liabil-
ity. As well, the rules exhibited a high degree of generality in that they
applied to all employees with little regard to such characteristics as
age, sex, skill or rank. The courts refused to draw distinctions based on
the fact that a fellow servant was actually a supervisor, or that plain-
tiffs had had no opportunity to protect themselves from, or even to de-
tect, the negligence of their co-workers. In this, formal realizability and
generality supported each other in suppressing the need to make de-
tailed factual determinations and particularistic judgments. To use
Noonan's terminology: the rules themselves imposed masks on the liti-
gants; no longer discrete individuals engaged in complex interrelations,
they became 'A', 'B' and 'C' with identities and positions defined by
few criteria. 5 Finally, the employer liability rules could, to a large ex-
tent, be characterized as formalities designed to facilitate private order-
ing rather than as rules designed to deter wrongful behaviour. The
courts, in theory, were telling the parties that they did not care what

7' For a description of this theory see Kennedy, Legal Formality (1973), 2 J. Leg. Stud. 351.

74 In this analysis, I follow the approach of Kennedy in Form and Substance in Private Law
Adjudication (1976), 86 Harv. L. Rev. 1685 at 1687-1694.

75 Noonan, Persons and Masks of the Law (1976) Chapter 1.

1984]

Volume III - Page 20 of 208



OSGOODE HALL LAW JOURNAL

arrangements were made, but were simply directing them to use cer-
tain forms in order to make their wishes known.7 6

The rules themselves, both in terms of the substantive policy
choices they articulated and their formal dimensions, provide a good
explanation of the decisions in the cases. Nevertheless, rules themselves
do not have any effect unless they are actually applied. The model of
legal formality requires a judge to apply the law without regard to con-
sequences, on the basis of a few legally relevant facts which trigger
determinate outcomes. For this application to take place, the rules
themselves must exhibit a high degree of formal realizability, but this
characteristic in itself is not sufficient. Not only did the English law of
employer liability exhibit a high degree of formal realizability, but
judges in Ontario adopted a formal style of rule application, never com-
menting on the substantive rationality of the rules. When faced with
the dichotomy between English and American approaches to the vice-
principal doctrine, Hagarty C.J. stated: "There is a marked difference
between English and American laws on the 'fellow servant' question.
Of course, we have to follow the former. 77 Refusal to comment on the
merits of the different positions is indicative of the formal approach.

Further, the courts would consider only those facts that were dis-
tinguished as legally relevant. A positive finding that the accident was
caused by a fellow servant, or that the employee was aware of the pres-
ence of a hazard, automatically triggered a legal result: no compensa-
tion. The fact of inequality of bargaining power, even in the case of
children,7 8 was legally irrelevant and ignored. When the harsh conse-
quences of their decisions were so obvious that they could not be ig-
nored, the judges offered only their sympathy to victims, refusing legal
relevance to consequences. "We must not be drawn out of our path of
duty, even by our feelings for the widow and orphan. 7 9

The formal trend in legal reasoning during this period, which has
been identified both in England and the United States, was not unique
to the Ontario judiciary or to this particular area of the law;80 but the

7' As Kennedy points out, supra note 74, at 1693, such directives cannot be treated as merely
facilitative in that they do express a preference by making it known in advance that unless a wish
is explicitly indicated, a particular result will follow.

7" Matthews, supra note 49, at 265.
78 Alexander v. Toronto and Nipissing R.W.Co. (1873), 33 U.C.Q.B. 474; Vicary, supra

note 60.
71 Plant, supra note 42, at 88 per Draper C.J.
80 The terminology varies, but the core concept remains. On tort, see White, supra note 46,

at Chapter 1. On contract, see Gabel, Intention and Structure in Contractual Conditions, [1977]
Minn. L. Rev. 601: Atiyah, The Rise & Fall of Freedom of Contract (1979) and From Principles
to Pragmatism: Changes in the Function of the Judicial Process and the Law (1980), 65 Iowa L.
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highly unfavourable rules, applied in a formal manner, prevented work-
ers from obtaining compensation except in those rare cases where the
plaintiff could prove that the employer was personally negligent in cre-
ating a hazard of which the employee was not aware.

What, then, can be said about the effect of the personal attitudes
of the judges on the outcome of the cases? Indeed, what were the per-
sonal attitudes and values of the Ontario judges who were applying the
law? It is not easy to answer this latter question. Precisely because a
formal style of rule application prevailed, judges did not express their
preferences directly. Openly instrumental reasoning processes reveal
the values of decision-makers; formal ones mask them. Judges occa-
sionally expressed sympathy for the plaintiffs to whom they had just
denied compensation,81 but their statements do not necessarily reflect
personal disagreement with the rules. The lack of compensation for
widows and children may have been viewed as an unfortunate, but nec-
essary, result of a proper set of principles, or may have been instances
of incomplete suppression of personal values under the formal role that
judges adopted when assuming their judicial masks.

The absence of clear statements of personal policy preferences
compels resort to other sources, such as extra-judicial statements, but
Ontario judges of this period did not espouse their personal views in
statements to legislative committees or in pamphlets, as did English
judges. 2 Further, good judicial biographies are not available.8  Thus,
conclusions can be drawn only from inferences based on judicial beha-
viour. It has been argued that personal attitudes and formal doctrines
have interactive effects, 84 in which case one would expect pro-plaintiff
attitudes to survive and to affect either the rules themselves or their
results in relation to the facts. One area in which judges exercised dis-
cretion was determination of sufficiency of evidence to leave to the jury.
It was clear that, if the case did go to the jury, there was a strong
likelihood of a finding of liability. However, Ontario judges interposed
themselves between pro-plaintiff juries and employer liability cases in

Rev. 1248. Generally, see Kennedy, supra note 74 at 1688; Horwitz, The Transformation of
Ammerican Law 1780-1860 (1977) Chapter 8.

81 Plant, supra note 42, per Draper C.J., Deverill, supra note 27, per Hagarty J., O'Sullivan

v. Victoria Railway Co. (1879), 44 U.C.Q.B. 1218.
82 E.g. Lord Bramwell, aside from numerous judgments and appearances before Parliamen-

tary Committees, also wrote a pamphlet: Laissez Faire, published by the Liberty and Property
Defence League, cited in Fairfield, A Memoir of Lord Bramwell (1898) at 139-147.

83 This is being remedied, in part, by the Wallace Dictionary of Canadian Biography,

(1945).
84 For an attempt to prove this proposition empirically, see Croyle, Industrial Accident Lia-

bility Policy of the Early Twentieth Century (1978), 7 J. Leg. Stud. 279.
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order to implement pro-employer rules designed to restrict recovery.
Although too great a weight cannot be placed on such inferences, it is
evidence that judicial attitudes were not at odds with the substantive
policies embedded in the rules they applied. 5 Formal application of
unfavourable decision-rules, by judges who were in substantial agree-
ment with them, resulted in an extremely low probability of employees
obtaining compensation for injuries through the courts.8"

B. The Legislative Response

Having been denied relief in the courts, workers could have fol-
lowed the unrealistic exhortations of the Bramwells and the Shaws to
demand wage premiums for the risks they were encountering. However,
there is no evidence that they did so. Indeed, the inequalities in bar-
gaining power were such that, even if wage premiums were being paid,
they were probably not substantial; in the event of a disabling or fatal
injury, the accumulated savings of a worker were unlikely to be ade-
quate to support a family. Instead, workers turned to another forum to
resolve the problem: parliamentary politics.

The first Ontario statute specifically concerned with employee
safety, enacted in 1874, was: An Act to require the Owners of Thresh-
ing and Other Machines to guard against accidents.8 7 Noting that nu-
merous accidents were occurring as a result of unguarded machinery,
the Act required all owners or operators (of machines connected "to a
horse-power" by specified means) to provide guards, safe oiling systems
and protective platforms for drivers. The penalty for non-compliance
was a fine of from one to twenty dollars plus costs or, in the event of
default, imprisonment of from two to twenty days. To encourage en-
forcement, half of any fine would be paid to the complainant or prose-
cutor. Further, an action to recover money owing for services rendered
by the machine could be defeated by showing that the machine was in

11 For an argument that emphasizes the importance of judicial attitude in the application of
English common law in Ontario, see Nedelsky, "Judicial Conservatism in an Age of Innovation:
Comparative Perspectives on Canadian Nuisance Law, 1880-1930," in Flaherty, ed., supra note 1,
at 281-322. The author notes that the judiciary applied traditional nuisance law in Canada, avoid-
ing innovations developed in England. In explaining the conservatism of the courts, Nedelsky gives
weight to the view that the courts saw law reform as a legislative function, and had an attachment
to traditional property values. This may be the explanation for the rigidity of the courts in the
application of common law defences to employers' liability. Prior to 1886, the courts were not
confronted by innovations, either from the English courts or local legislatures; thus there is no
need to distinguish between formalism and conservatism since here they coincided.

88 There is evidence that, toward the end of the period, some judges were developing a differ-
ent attitude. E.g. in Matthews, supra note 77, the Court of Queen's Bench found for the plaintiff
on a rather novel legal theory and view of the facts. The Court of Appeal reversed.

87 S.O. 1874, 37 Vict., c. 12. This was possibly a response to Keith, supra note 60.
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violation of the requirements of the section. The Act did not specifically
create civil liability for injuries resulting from a breach of its provi-
sions, and the question of its effect, if any, on civil liability was never
brought before the court.

The second legislative intervention was directed toward providing
greater safety for railway employees. The preamble to the Railway Ac-
cidents Act, 1881, indicates the posture of the legislature towards the
problem of railway accidents.

Whereas frequent accidents to railway servants and others are occasioned by the
neglect of railway companies to provide a fair and reasonable measure of protec-
tion against their occurrence; and whereas a proper construction of railway
bridges and certain precautions in the construction and maintenance of railway
frogs, wing-rails, guardrails and freight cars would greatly lessen, if not entirely
prevent, the happening of such accidents.88

The Act went on to require a number of safety precautions including a
seven-foot clearance between the tops of freight cars and the lower
beams of bridges, as well as packing of railway frogs (spaces between
converging rails) to prevent workers from getting their feet entangled.

The means by which this legislation was to be implemented were
unusual. There was no direct means for enforcement. Rather, the Act
provided that where an employee was injured as a result of the failure
to comply, the employee's "right of compensation and the remedies
against the railway company shall be the same as if such railway ser-
vant had not been a servant of, nor in the employment of the railway
company, nor engaged in its work." 89 However, this was subject to
three exceptions: (1) if the company or its employees were not negli-
gent in failing to discover or remedy the defect; (2) if the injured ser-
vant knew of, but did not inform the company; and (3) where the in-
jured servant was responsible for the defect. Finally, compensation
under the Act could not exceed three years' wages.90 Thus, there would
be compliance with the Act only when estimated accident costs, includ-
ing compensation under these rules, exceeded the costs of compliance. 91

The linkage of compliance with safety standards to compensation costs
was unique to this Act. Only in recent years are these issues again

88 S.O. 1881, 44 Vict., c. 22.

89 S.O. 1881, 44 Vict., c. 22, s.7.

90 This limitation was copied from the English Employers' Liability Act, 1880.
"' The two reported cases under the Railway Accidents Act both involved failure to comply

with the seven foot clearance standard. In Gibson v. Midland Railway Co. (1883), 2 O.R. 658
(Q.B.D.) it was held that a railway was not liable under the Act where the bridge was not owned
by the employer. McLaughlin v. Grand Trunk Railway Co. (1886), 12 O.R. 418 (C.P. Div.)
involved a complex jurisdiction problem.
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being considered from a unified perspective.92

The first general industrial safety legislation enacted in Ontario
was the Ontario Factories Act, 1884.93 In addition to providing special
protection for women and children from the harmful effects of indus-
trial employment, the Act adopted a general safety standard in s.14:

It shall not be lawful to keep a factory so that the safety of any person employed
therein is endangered, or so that the health of any person employed therein is
likely to be permanently injured...

The penalty for failure to comply was a fine of up to $500.00, or im-
prisonment for up to one year. More significantly, the Act was to be
enforced by inspectors. Thus, for the first time in Ontario, minimum
safety standards in the workplace would be enforced by an arm of the
state.9

4

Finally, in 1886, the Legislative Assembly enacted the Workmen's
Compensation for Injuries Act. 5 This substantially modified the com-
mon law rules restricting an employer's liability for injuries to workers.
Where an injury was caused by a defect in machinery, or by the negli-
gence of a fellow servant (either exercising a supervisory or control
function or carrying out the instruction of the employer), the employee
could sue the employer as if no employment contract existed. However,
the employee could not sue under the Act unless the defect in the ma-
chinery was caused by or not discovered because of the negligence of
the employer. Nor could the employee sue where he or she had been
aware of the defect or negligence and did not report it." Compensation
under the Act was limited to three years' wages, whilst contracting out
of the provisions of the Act was possible only if the employer could
satisfy the Court that the consideration for such an agreement was

92 See Atiyah, Accident Prevention and Variable Premium Rates for Work Connected Acci-
dents, I and 11 (1975), 4 Ind. L. J. 148; Ison, Accident Compensation (1980) 127-34; Weiler,
Protecting the Worker from Disability: Challenges for the Eighties (Report to the Minister of
Labour, Ont., 1983) 110-128.

93 S.O. 1884, 47 Vict., c. 39.

", The Act was not declared in force until Dec. 1, 1886. Considerable confusion existed at
the time re the respective boundaries of Federal and Provincial jurisdictions in this area. Between
1879 and 1885 six bills were introduced in the Federal Parliament, but none were enacted. For a
brief discussion of the problem, see Forsey, A Note on the Dominion Factory Bills of the Eigh-
teen-Eighties (1947), 13 Can. J. Econ. Pol. Sci. 580.

In England safety legislation was first enacted in 1802, but not until 1844 were minimum
standards of industrial safety established by statute. That legislation was slowly extended, then
consolidated in 1878. For a discussion of the English experience, see Hutchins and Harrison, A
History of Factory Legislation (3rd ed., 1826) (reprint 1966), and Bartrip and Burman, supra
note 25, at Chapter 3.

11 S.O. 1886, 49 Vict., c. 28.
96 S.O. 1886, 49 Vict., c. 28 ss. 5-6.
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"ample and adequate" and otherwise "just and reasonable. ' 97 Time
limitations and service requirements for actions under the statute were
also enacted.

This legislation was instrumental in undermining the common law
defences, particularly the fellow servant doctrine, and strengthened the
employer's obligation to provide minimally safe work conditions. Its
very enactment indicates that the existing labour market mechanism
for determining minimal health and safety standards was considered
unsatisfactory by significant groups in society which called for its re-
placement by politically determined and legally enforceable standards.

In the absence of good background studies it is difficult to assess
the role of working class political organizations in instituting these
changes, but it is certain that the working class had made its presence
on the political scene felt by 1872. The nine-hour movement provided a
focus for workers and an entry into the national and provincial political
arena. 98 As Kealey notes: "Most important, the 1872 election was the
first in which workers affected national politics in a major way." 99 The
worldwide depression in the mid-1870s was accompanied by a decline
in the strength of working class organizations, but recovery in the
1880s led to renewed trade union activity, including strike waves and
the emergence of the Knights of Labour. Kealey found that working
class politics in the 1880s shifted to the provinces and its support to the
Liberals.

The resurgence of Toronto and Ontario Labour made the Mowat government
particularly responsive to trade-union pressure...
The TTLC (Toronto Trades and Labour Council), the Knights of Labour
DA125, and their allies throughout the province enjoyed an intimacy with the
Mowat government unknown before the 1880's, and seldom seen after in Cana-
dian working-class history.1"0

The general picture that Kealey paints is one in which both major par-
ties competed for the worker's vote by focusing on working class issues.
This is borne out by the attempt of the Tories to introduce an employer
liability act in 1885 and to criticize the Liberals' Act of 1886 for not
going far enough. 10 1

11 S.O. 1886, 49 Vict., c. 28 s. 8.
"' For the most comprehensive account of this, see Kealey, supra note 5, at chapters 8-13.

On the nine-hour movement in particular, see Creighton, George Brown, John A. MacDonald and
the Workingman (1943), 24 Can. Hist. Rev. 362; Ostrey, Conservatives, Liberals and Labour in
the 1870's (1960), 41 Can. Hist. Rev. 93.

99 Kealey, id. at 135.
100 Id. at 218.
101 The opposition conservatives, lead by William Ralph Meredith, introduced an Employers'

Liability Bill (modelled on the English Act of 1880) on January 16, 1885. (Meredith was ap-
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C. Cases, 1886-1900

Until 1886, Ontario courts applied the common law of employers'
liability in a formal and orthodox fashion. The refusal of the courts to
modify these doctrines, even marginally, or to relax their control over
jury findings, reflects both a formal definition of the judicial role, rein-
forced by a colonial deference to English precedent, and a probability
that the judges shared the values and interests of those who benefitted
from the legal status quo. As long as there was no conflict between
content of the rules and the attitudes of the judges, formal application
of the rules presented no problem.

In view of this, the case law following the Factories Act and
Workmen's Compensation for Injuries Act is particularly interesting.
If there is disjuncture between the substantive law and judicial atti-
tudes, will judges adhere to a formal definition of their roles, deferring
to the legislature by giving full effect to the statutes, or will they at-
tempt to minimize their effect? Are judicial attitudes altered by the
substance of the legislation? To the extent that modification of the
common law rules raised new litigation issues, did that affect the style
of legal reasoning? Did changes in form and substance affect each
other? These are the questions I will explore in analyzing judicial re-
sponse to the legislative reform of employers' liability law.

1. The Problem of Voluntary Assumption of Risk

The doctrine that most strongly expressed the dominance of the
contractual concept in regulating health and safety was that an em-
ployee was deemed to have accepted the risks known to be present in
the workplace, and to have been compensated for that risk through an
adjustment in wages.' 2 To hold an employer liable for injuries result-
ing from these risks would be to make the employer pay twice, in that

pointed to the bench in 1894, and later to the Royal Commission which, in 1914, recommended
the establishment of Workmen's Compensation in Ontario.) The government was clearly embar-
rassed and caught off guard. During the debates, Prime Minister Mowat noted the lack of demand
expressed by labour for such an act:

There have been workingmen's societies in existence and they have brought their influence
to bear in seeking legislation, but of all subjects about which they have asked our opinion,
this is not one of them . . . the workmen themselves are not pressing it.

[See Ont. Leg. Deb., Feb. 27, 1885.] The bill was killed and the Government brought in a similar
bill the following term. During its discussion, Meredith chided the Government for its new-born
zeal, and criticized the exclusion of domestics as well as the limitation of damages to 3 years
wages. The Government, on the defensive, again indicated the lack of demand, and sought to
justify its limits by pointing to the English Act. They also argued that an unspecified damages
limit would help only lawyers and that, in any event, common law recoveries seldom exceeded this
amount. [See Ont. Leg. Deb., Mar. 2 and 11, 1886.]

102 See Horwitz, supra note 80, at 207-210.
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the employer had (at least in theory) already paid the worker a pre-
mium for agreeing to assume the risk of injury. Adopting the language
of Lord Abinger in Winterbottom v. Wright, it might be said that the
courts would not allow the implied terms of the contract of employment
to be "ripped open by this action of tort."' 3 Not only was this a power-
ful defence for employers, but the selection of the contractual doctrine
by the courts was functionally compatible with the perfection of capi-
talist relations of production in mid-nineteenth century Ontario.

Neither the Factories Act nor the WCIA expressly abolished or
restricted that defence. True, the Factories Act declared it unlawful to
maintain a factory in an unsafe condition, but did not address the ques-
tion of how civil liability might be allocated, and certainly did not con-
tain provisions giving injured workers the right to sue their employers
for injuries caused by a breach of the Act. The WCIA allowed injured
workers to sue their employers as if they were not employees when
their injuries had been caused by, inter alia, defects in the machinery
or plant, but was the doctrine of voluntary assumption restricted to em-
ployment relationships? The effect of these legislative changes on the
operation of this doctrine remained to be clarified by the court.

Dean v. Ontario Cotton Mills Co., 04 the first reported case to
come before the courts under the WCIA, raised this precise question.
The plaintiff was employed in the defendant's dye works, and was re-
quired to climb onto boards placed across large dye vats. Prior to the
accident, the plaintiff had complained that there were insufficient
boards covering the openings, but nothing was done and the plaintiff
fell into the boiling vat when one of the boards slipped sideways. Sec-
tion 15(1) of the Factories Act required that openings in dangerous
structures be securely guarded, so far as practicable. At trial, Cameron
C.J. relied on the English case Thomas v. Quartermane'0° and non-
suited the plaintiff because he had full knowledge of the defect and
thus came within the maxim volenti non fit injuria.

In Thomas, the Court had held that the volenti doctrine survived
the Employer Liability Act of 1880, although Bowen L.J. was prepared
to admit that knowledge of a defect would not, in all cases, give rise to
an inference that the employee had legally assumed the risk of in-
jury.1°6 Lord Esher M.R. dissented. His opinion was that this doctrine
was a tenet of master-servant law, not a general principle of contract

103 Supra note 18, at 115 (Win. & M.).

1- (1887), 14 O.R. 119 (Q.B.D.).

105 (1887), 18 Q.B.D. 685 aff'g 17 Q.B.D. 414.

106 Id. at 696.
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law which survived the abolition of the defences specific to employers.
No one ever suggested that there could be such a contract in the case of any
person other than a servant, so that when a servant is put on the footing with
other persons that defence of the master is gone. The case is reduced, therefore,
to personal action founded on negligence.
...The question, therefore, is was the master negligent in allowing a defect to
exist in the works by reason of which defect the injury has arisen, and if that is
established, was the plaintiff guilty of negligence directly contributing to the in-
jury he has sustained? 10 7

Knowledge of the defect was material only to a determination
of whether, in the circumstances, the plaintiff was contributorily
negligent.108

On appeal from Cameron C.J.'s decision in Dean, the non-suit was
set aside. Armour J. was able to distinguish this case from Thomas on
two grounds: firstly, that in England there was no statutory duty to
guard the vat, such duty arising only after an order had been made by
an inspector. In Dean, the employer was found to be in violation of s.
15(1) of the Factories Act.'09 However, Armour J. offered no theory to
explain why knowledge of a breach of a statutory duty should not be
treated in the same way as knowledge of a breach of a common law
duty."x0 Secondly, in Dean, the plaintiff had complained of the defect,
whereas in Thomas the plaintiff had not. Armour J. treated the fact of
continued employment after the complaint as evidence that risk of in-
jury from such a condition was not contemplated by the parties, rather
than evidencing voluntary assumption."' The question of whether or
not a risk was voluntarily assumed was to be treated as a question of
fact for determination by the jury, not as a question of law to be deter-
mined by the judges.

Wilson C.J. took a more cautious approach in a concurring judg-
ment. Although he noted that "[i]t is hard to apply the maxim
[volenti] in many cases against a workman when the choice before him
is to run the risk or give up his work, or starve,""' 2 he held that the
volenti doctrine applied outside the employment relationship, and thus
provided a good defence to an action under the WCIA. Nevertheless, he
allowed the plaintiff to recover under the Factories Act because of the

107 Id. at 688, 689.
,0 Id. at 690.

109 Dean, supra note 104, at 125.
110 In Thomas, supra note 105, Bowen L.J. suggested that a statutory duty might be treated

differently (at 696), whereas Lord Esher, M.R. could see no basis for this. Armour J. does not
discuss this question.

21' Dean, supra note 104, at 125.
112 Id. at 128.
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employer's breach of its terms.'
The case is remarkable in several respects. It is the first in this

area where the Ontario courts did not routinely apply English prece-
dent. The fact that the cases involved the interpretation of somewhat
different domestic statutes made this constitutionally possible, but the
distinctions were not obvious and could easily have been ignored. 114 In-
deed, not only did the court depart from English precedent, its direc-
tion was unexpected in light of the pre-1886 decisions. By holding that
whether the risk was voluntarily assumed was a question of fact, the
court substantially undermined the force of the doctrine derived from
the contract of employment. It thus set the stage for the selection of
the negligence principles, advocated by Lord Esher M.R., as the basis
on which to re-structure the law of employers' liability." 5

In order to emphasize the exceptional character of the Ontario
court's interpretation, it is useful to compare it not only with the En-
glish interpretation, but with that of the Supreme Court of Massachu-
setts, where the Employer Liability Act of 1887 had been modelled on
the English Act of 1880. A study of the decisions of the court con-
cluded that the scope of the defence of voluntary assumption of risk
was not substantially reduced, and the court continued to allow em-
ployers to rely on it when it could be shown that the employee had
knowledge of the danger." 6

Further, once the veil of legal presumption was lifted, the court
was willing to recognize that, in master and servant relations, a signifi-
cant element of compulsion was involved. The need to examine facts in
order to decide cases can have an effect both on the attitude of the
judge to the nature of the problem raised by the case, and on the possi-
bility of resolving cases through formal reasoning processes.

The volenti maxim came under further attack in Madden v. Ham-
ilton Iron Forging."" The plaintiff, following his supervisor's orders,

123 The Factories Act was a policing statute which did not provide an independent cause of

action for its breach. Thus, Wilson C.J.'s bare assertion that the plaintiff could recover under the
Act is startling. Indeed, the effect of a breach of the Factories Act on the employer's civil liability
presented considerable difficulty to the courts in future litigation.

"' The view of the Privy Council at that time was that English cases interpreting domestic
statutes were binding on colonial courts in interpreting similar local legislation. (Trimble v. Hill
(1879), 5 App. Cas. 342.) Thus, the emphasis on the small differences between the statutes under-
lines the clear preference of Armour J. not to follow the views expressed in Thomas v.
Quartermane, supra note 105.

"' Supra note 107.
16 Many American jurisdictions shared the English view that the volenti doctrine survived

statutory modifications of the common law defences. See Tushnet, The Logic of Experience
(1977), 63 Va. L. Rev. 975 at 1031-1035 and cases cited therein.

11 (1889), 18 O.R. 55 (C.P. Div.).
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was injured whilst placing an iron gate into steam-powered shears. The
jury found the supervisor negligent in giving the orders. The plaintiff
had testified he was apprehensive about the possibility of an accident,
but did not refuse the order for fear of dismissal. The jury found that
the degree of danger was not fully appreciated and thus could not be
said to have been voluntarily assumed.

McMahon J. upheld the jury verdict, citing Lindley L.J.'s decision
in Yarmouth v. France.

If nothing more is proved than that the workman saw danger, reported it, but, on
being told to go on, went on as before in order to avoid dismissal, a jury may in
my opinion properly find that he had not agreed to take the risk and had not
acted voluntarily in the sense of having taken the risk upon himself. Fear of
dismissal, rather than voluntary action, might properly be inferred." 8

It should be noted that in Yarmouth (decided less than five months
after Thomas and three months after the decision in Dean), Lord
Esher, supported by Lindley L.J., gave a narrow reading to Thomas by
emphasizing that there must be a finding of fact that the employee
agreed to incur the risk for higher wages. The mere knowledge by the
employee of the defect did not necessarily give rise to a legal presump-
tion of voluntary assumption. The fact that MacMahon J., when faced
with a range of English precedents, chose to rely on the one more fa-
vourable to plaintiffs also indicates a judicial preference to give broad
effect to the legislative modifications of the common law defences. Any
doubt that the mere continuation of work with knowledge of the defect
did not constitute volenti as a matter of law was settled in Ontario by
an amendment to the WCIA in 1889.119 This is the first instance in
which Ontario courts preceded both the Legislative Assembly and the
English courts 120 in reforming the law of employers' liability.

A few further observations need to be made about this defence
following the 1889 amendment. In Rogers v. Hamilton Cotton Co.12

1 it
was held that where injuries resulted from a breach of the Factories
Act, the defence of volenti was not available, even if it was proved that

118 (1887), 19 Q.B.D. 647 at 661, cited in Madden, id. at 62.
"9 The Workmen's Compensation for Injuries Amendment Act, 1889, S.O. 1889, 52 Vict., c.

23, s.7:
In an action against an employer under the Principal Act or this Act, a workman shall not,
by reason only of his continuing in the employment of the employer with knowledge of the
defect, negligence, act or omission, which caused his injury, be deemed to have voluntarily
incurred the risk of the injury.

120 In England, the question was not settled under Smith v. Baker and Sons, [1891] A.C.
325 (Lord Bramwell dissenting) which held that voluntariness was a question of fact both under
the Employers' Liability Act, 1880 (U.K.), and at common law.

221 (1893), 23 O.R. 425 (C.P.Div.).
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the employee had, in fact, agreed to incur the risk, because such an
agreement would be void as against public policy. This would be as
true of common law actions as of actions under the WCIA. Even where
the defect was not a violation of the Factories Act, Meredith J. held in
Haight v. Wortman and Ward Mfg. Co. that, for a defendant to suc-
ceed on the basis that the contract of employment had allocated the
risk and thus barred the action, he would have to satisfy the court that
there was special, adequate and reasonable consideration. 2 Thus, the
courts were directed to inquire into the fairness of any special agree-
ment, replacing the formalism of the pre-1886 period with a more pur-
posive analysis of risk allocation. As Osler J.A. observed in McCloherty
v. Gale Manufacturing Co.:

The defect was one which could have been remedied by a trifling expenditure, or
the danger obviated by the simplest precaution, which the plaintiff, if she
thought about it at all, might well suppose the defendants would have made or
taken, and thus there could be nothing to suggest to her that if she remained in
the employment, she would be relying on skill or caution to avoid the danger or
taking a risk which it would be unreasonable to expect the master to prevent. 123

This approach of the Court resembles a cost-efficiency solution to risk
allocation. Defects which can be remedied by the employer inexpen-
sively should be, while others might be more efficiently dealt with by
the payment of a judicially approved risk premium. Finally, juries did
not readily infer voluntary assumption of risk, and courts did not read-
ily interfere with such findings. 24

2. Problems of Statutory Interpretation and Application

a) The Factories Act

The effect of a breach of the Factories Act on civil liability was a
question that bedevilled the courts in the years following its enactment.
At the very least, it was said that a breach of the Act was evidence of a
breach of a duty of care owed to the worker. Thus it sometimes was
necessary for courts hearing employer liability suits to interpret the Act
in order to determine whether or not its requirements had been
breached. 25

222 (1894), 24 O.R. 618 (Ch. D.). Section 8 of the WC.ILA. provided that the employer could
rely on a contractual allocation of risk as a defence only when the court was satisfied that (1)
there was consideration other than that of the worker being taken into or continued in employ-
ment; (2) that such consideration was adequate; and (3) that the agreement was not improvident
on the part of the worker, but was just and reasonable.

1223 (1892), 19 O.A.R. 117 at 120.
124 See, e.g., Haight, supra note 122.

125 The problem of statutory interpretation and application also arose in the context of prose-
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Interpretation in the case law was not consistent. In Hamilton v.
Groesbeck, the court very narrowly interpreted ss.15(1) which required
that moving parts be "as far as practicable, securely guarded" and held
that "moving parts included only transitive parts that supplied power,
not those that were intended to be moved. 126 The legislature subse-
quently amended the Act to require that all dangerous parts be, as far
as practicable, securely guarded.127 Whether this standard was satisfied
was treated as a question of fact, to be determined by a properly in-
structed jury, and the courts generally accepted the jury's finding. 28

However, in at least one case a plaintiff was non-suited by the trial
judge after the jury found that the employer had breached the Act by
failing to guard a shaft adequately. The judge ruled that, because of
special circumstances, the shaft was secured insofar as possible, but he
did not become embroiled in a discussion of the proper legal interpreta-
tion of the standard.1 29

b) The Workmen's Compensation for Injuries Act

Although standard of care and causation issues dominated litiga-
tion under this Act, the Court also faced a number of cases raising
questions of statutory interpretation. Most of these related to the scope
of section 3 of the Act, under which a worker could sue as if not an
employee of the defendant. In particular, section 3 limited the fellow
servant defence by extending employers' vicarious liability to injuries
caused by the negligent acts of fellow servants who supervised others
and had authority to give binding orders, and to acts or omissions of
fellow servants in obedience to the employer's rules or instructions.130 If
the fellow servant who caused the injury did not come within these
categories, then the employer could still claim the fellow servant
defence.

Because the five reported cases dealing with this issue present
sharp contrasts, it is difficult to be conclusive. In the first two, the

cutions for violations which were heard by Justices of the Peace or Police Magistrates (s.39). How
the Act was applied in this context is best left for a broader study of enforcement.

128 (1891), 118 O.A.R. 437 aff'g 19 O.R. 76 (Q.B. Div.).

127 Factories Amendment Act, 1895 S.O. 1895, 58 Vict., c. 50, s.3. In Wilson v. Owen Sound
Portland Cement Co. (1900), 27 O.A.R. 328 at 334, the court held that this section explicitly
overruled the decision in Hamilton.

128 E.g. Dean, supra note 104, at 125, 128; Thompson v. Wright (1892), 22 O.R. 127

(Ch.Div.); Rogers v. Hamilton Cotton Co. (1893), 23 O.R. 425 (C.P. Div.).
129 Headford v. McClery Manufacturing Co. (1893), 23 O.R. 335 aff'd on other grounds

(1895) 24 S.C.R. 291, 21 O.A.R. 164.
-3 S.O. 1886, 49 Vict., c. 28, ss. 3(2) to (5).
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courts interpreted the categories of vicarious liability expansively, 131

but in the next three, the courts took a stricter view of the circum-
stances in which a fellow servant could be found to be exercising super-
visory powers. Employees who relied on customary craft lines of au-
thority found themselves without- a valid claim against their
employer. 132 Perhaps the courts were influenced in these cases by major
industrial reorganization at the turn of the century. In many industries
knowledge of the production process and, thus, a measure of control
over that process, remained with skilled employees who frequently di-
rected fellow workers. However, as employers learned that, in a capital-
ist economy, profitability was maximized by more intensive exploitation
of labour, it became increasingly important for them to be able to con-
trol directly the production process by taking control of both technol-
ogy and manpower. The older structure of labour relations constituted
an impediment to the introduction of these new management tech-
niques and had to be dismantled.'3 3 The court decisions reinforced the
new lines of authority flowing from top to bottom, weakening custom-
ary craft lines of authority which employers had previously accepted.

Section 3 of the Act also made employers liable for injuries caused
to workers "by reason of any defect in the condition of the ways, works,
machinery or plant . ..used in the business of the employer." By
reading such terms as "defect" or "ways" broadly or narrowly, the
court could control the impact of the statute on employers' liability.
Again, the cases are not consistent, making it difficult to draw conclu-
sions about judicial attitudes to the Act. 34 The first case to define "de-
fect", Hamilton v. Groesbeck, took as narrow an approach to the
WCIA as it did to the Factories Act. 35 In that case, the court held that
the defect must be inherent in the condition of the machinery with re-

"I Cox v. Hamilton Sewer Pipe Co. (1887), 14 O.R. 33 (Ch. D.) (order need not be negli-
gent per se); Hamilton Bridge Co. v. O'Connor (1895), 24 S.C.R. 598, af'g 21 O.A.R. 596, aff'g.
25 O.R. 12 (foreman negligent in not advising of dangerous character of work).

132 Garland v. City of Toronto (1896), 23 O.A.R. 238 rev'g. 27 O.R. 154 (Ch. D.) (custom
that oldest man on derrick has authority is not sufficient to cloak him with employer's authority);
Ferguson v. Gait Public School Board (1900), 27 O.A.R. 480 (mason's authority over hodman
rejected). Also see Carnahan v. Robert Simpson Co. (1900), 32 O.R. 328 (Div. Ct.), a case not
involving craft traditions.

"' For discussions of scientific management in the late 19th and early 20th centuries, see
Braverman, Labour and Monopoly Capital (1974) esp. at 85-123; Gordon et al., supra note 19, at
112-135; Stone, "The Origin of Job Structures in the Steel Industry", in Brecher et al., eds., Root
and Branch: The Rise of the Workers' Movements (1975), at 123-157.

":' E.g. Caldwell v. Mills (1893), 24 O.R. 462 (C.P. Div.) (liability found because plank
constitutes a way); Stride v. Diamond Glass Co. (1895), 26 O.R. 270 (Ch. D.) (no liability be-
cause public street is not a way for which the employer is responsible).

131 See, supra note 126, and accompanying text.
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spect to the purpose for which it is used. Thus a worker who was in-
jured by an unguarded sawblade did not recover under the Act because
the guard was not essential for the purpose for which the saw was used
and the saw itself was not defective.13

1 Subsequent to the accident, but
prior to the Queen's Bench decision, section 3(1) of the Act was
amended to include defects in the condition or arrangement.137 This
amendment resulted in a more expansive application of the section.138

Finally, the Act required workers claiming compensation to serve
notice to their employers in a specified form and manner, but it also
stipulated that such notice would not be invalid by reason only of a
formal defect, unless that defect prejudiced the employer's defence.' 39

Attempts to defeat actions on the basis of defective notices did not
meet with success.' 40

In sum, the courts did not exhibit a consistent pattern of restric-
tively interpreting the Factories Act or the WCIA to defeat the pur-
poses of the legislation. In the few cases that they did, the Legislative
Assembly promptly amended the legislation. Most cases did not turn on
questions of pure statutory interpretation, but involved problems of
statutory application to various fact situations. The pattern of results
reflects the emergence of standards of reasonableness as the foundation
for liability in place of an implied contractual term that the worker had
assumed all risks present in the workplace.

3. The Standard of Care and Causation

The existence of a defect in the condition or arrangement of ma-
chinery was a necessary, but not a sufficient ground for obtaining com-
pensation under the WCIA. A worker also had to prove that the defect
arose, or was not discovered, due to the negligence of the employer or
an employee entrusted with responsibility; that the injured worker's
own negligence had not contributed to the accident (including failure
to report the defect of which the worker had knowledge, unless he knew

136 Id.

13- S.O. 1889, 52 Vict., c. 23, s. 3.
"38 McCloherty v. Gale Manufacturing Co. (1892), 19 O.A.R. 117 (placement of rotating

shaft constitutes defect in arrangement); Wilson v. Owen Sound Portland Cement Co. (1900), 27
O.A.R. 328 (use of sound machine for improper purpose brings it within defective category); but
see Bridges v. Ontario Rolling Mills Co. (1980), 19 O.R. 731 (C.P. Div.) (bolt projecting from
power shears did not constitute defect).

139 S.O. 1886, 49 Vict., c. 28, s. 10.

1"0 See Cox v. Hamilton Sewer Pipe Co. (1887), 14 O.R. 33 (Ch. D.); Cavanaugh v. Park

(1896), 23 O.A.R. 715 at 716.
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that the employer was already aware of the defect); 4' and that the
defect had indeed caused the accident. These issues dominated the liti-
gation between 1886 and 1900. The manner in which the Court dealt
with them provides another prism through which to gain insight into
the attitudes and role of the judiciary, as well as exposing doctrinal
developments in the law of employer liability following its legislative
alteration.

a) Breaches of the Factories Act: Negligence or Strict Liability?

The WCIA stipulated that liability arose where there had been
negligence with respect to the defect. Surprisingly, there were few cases
in which the defect is acknowledged but negligence denied. 142 It is diffi-
cult to determine whether the courts were, in effect, adopting a stan-
dard of strict liability when a defect was established, or if they were
collapsing the two issues, so that a defect was found only when it was
also found that there had been negligence on the part of the employer.
The problem was presented more sharply where a violation of the pro-
visions of the Factories Act was involved. In an early case, one judge
held that a breach of a statutory duty imposed by the Factories Act
created an independent cause of action. 43 Presumably, liability in such
an action would have been strict in the sense that a violation of the
statute would be deemed negligence per se.14 However, that theory of
liability was subsequently rejected by the courts. 45 Nevertheless, the
problem of how violations of the Factories Act were to be treated in the
context of employer liability claims, either under the WCIA or at com-
mon law, 146 remained. In McCloherty, a case involving a woman whose
hair became caught in an unguarded rotary shaft, Osler J.A., writing

141 S.O. 1886, 49 Vict., c. 28, ss. 5(1) and 5(3). The common law defence of contributory

negligence was otherwise unaffected by the legislation.
142 E.g. in Kelly v. Davidson (1900), 27 O.A.R. 657, rev'g 32 O.R. 8, rev'g 31 O.R. 521, the

central issue was whether a foreman was negligent in failing to notice that a stay supporting
scaffolds had been removed. The Court of Appeal held that the foreman had not been negligent.

An alternative to denying negligence was to attribute responsibility to someone other than the
employer personally, or a person for whom the employer was responsible. See, e.g., Black v. Onta-
rio Wheel Co. (1890), 19 O.R. 578 (Q.B. Div.) (negligence of contractor, not employer).

1 See supra note 104, and accompanying text.

1 See Fleming, Law of Torts (5th ed., 1977) at 123 for a discussion of this theory of

liability.
'" Finlay v. Miscampbell (1890), 20 O.R. 29 (Ch. D.); Roberts v. Taylor (1899), 31 O.R.10

(Div. Ct.).
1"I The Workmen's Compensation for Injuries Act did not amend the common law, but pro-

vided a means of getting around common law defences by an action pursuant to that Act. How-
ever, damages under the Act were restricted so an employee might still bring an action at common
law. It is unclear from the cases whether distinctions between the two actions were clearly drawn.
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for the majority, deemed machinery that violated the Factories Act was
defective for the purpose of the WCIA. 47 Yet the question of whether
the employer had been negligent with respect to the occurrence of the
breach was neither put to the jury at trial, nor addressed by Osler J.A.
Rather, he assumed that where a breach of the Factories Act was es-
tablished, there was negligence per se and no separate and distinct find-
ing was necessary to impose liability. The absence of any sustained dis-
cussion of the point in the majority judgment is more surprising, since
Burton J.A., in dissent, explicitly raised the fact that the jury had not
found negligence. He was prepared to admit that breach of the Facto-
ries Act might constitute evidence of negligence, but insisted that there
had to be a finding of negligence as well as of breach of statute.148

The debate on whether breach of a statute connotes strict liability
or is merely evidence of negligence, or is treated in an intermediate
manner (that is, per se evidence of negligence), was never clearly
resolved with respect to breaches of the Factories Act. For example, in
two subsequent cases, McCloherty was relied upon for the proposition
that a breach of the Factories Act was per se evidence of negligence. 1 0

b) Contributory Negligence

With the demise of the voluntary assumption of risk doctrine and
the restriction of the fellow servant defence, issues of causation
emerged as the most powerful defence in employer liability cases. In
particular, the doctrine of contributory negligence provided employers
with a means of escaping liability entirely. 15 ' Whether or not a plaintiff

147 (1892), 19 O.A.R. 117 at 122.

148 Id. at 124.
149 See e.g., Fleming, supra note 144 at 122-133. The Supreme Court of Canada recently

reviewed the confused state of the authorities to clarify the Canadian position and held that proof
of breach of statute may be evidence of negligence, but is not negligence per se. See R. v. Sas-
katchewan Wheat Pool, [1983] 3 W.W.R. 97.

150 Thompson and Rodgers, supra note 128.

1"1 Employers escaped liability in 8 out of 11 cases where they had raised the defence that
the employee's own negligence either caused or contributed to the accident. Four plaintiffs were
non-suited (Bridges v. Ontario Rolling Mills Co. (1890), 19 O.R. 731 (C.P. Div.); Finlay v.
Miscampbell (1890), 20 O.R. 29 (Ch. D.); Headford v. McClary Mfg. Co. (1895), 24 S.C.R. 291
aff. 21 O.A.R. 164, afl'g 23 O.R. 335 (Ch. D.); Truman v. Rudolph (1895), 22 O.A.R. 250); two
plaintiffs were found contributorily negligent by the jury (Poll v. Hewitt (1893), 23 O.R. 619
(Q.B.D.); Badgerow v. Grand Trunk Railway Co. (1890), 19 O.R. 191 (C.P. Div.), and in two the
jury's findings were overturned on appeal: Brunell v. Canadian Pacific Railway Co. (1888), 15
O.R. 375 (C.P. Div.); Farmer v. Grand Trunk Railway (1891), 21 O.R. 299 (C.P. Div.).

A recent study of employer liability claims in a Massachusetts textile mill at the turn of the
century reveals patterns in the employer's allegations of contributory negligence, in that they are
associated with factors such as the age, sex, fluency in English, level of skill and department
within the mill of the employee. Young unskilled foreign workers were most likely to face this
defence. See Gersuny, Work Hazards and Industrial Conflict (1981) Chapter 3.
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had contributed to the occurrence of the accident was usually treated
as a question of fact and left to the jury, although a number of plain-
tiffs were non-suited if the judge found contributory negligence. Em-
ployees were held contributorily negligent in a wide variety of situa-
tions: for example, employees responsible for overseeing, repairing or
inspecting the equipment that caused their injury;152 experienced em-
ployees injured in the normal course of employment; 153 and employees
deviating from the normal route.154 Of the three reported cases in
which a jury finding of no contributory negligence was upheld, two in-
volved employer breaches of the Factories Act I5 5 suggesting that, when
such breaches occurred, the behaviour of the plaintiff was of little con-
cern to juries or judges. The other case went to the Supreme Court of
Canada to determine whether the jury finding was unreasonable.156

Employees were held to a high standard of care for their own
safety, which reflects an acceptance by the judiciary of what we would
today call the unsafe acts theory of accident causation. According to
this, most accidents are not caused by unsafe conditions or workplace
pressures, but by the carelessness of workers. By upholding a high stan-
dard of care, workers will be encouraged to be more careful, thus re-
ducing accident rates. As well, the maintenance of high standards may
have reflected a continuing belief in the values of individual autonomy
and responsibility. It would be unfair to hold the employer liable for
the carelessness of the injured plaintiff.

The inadequacy of such perceptions stem from their failure to take
account of developments in the organization of production that were
already visible by the late nineteenth century. A legal doctrine that
assumes a high level of autonomy and responsibility in the individual
worker is unrealistic and harsh in view of the trend towards more in-
tensive exploitation of labour through increasing mechanization and su-
pervision,' 5 7 which may have resulted in soaring accident rates.158

" See Brunell, id. (fireman killed when boiler exploded); Badgerow, id. (brakeman killed by

accident caused by alleged defect in the brake); Truman, id. (head brewer injured as a result of a
failure to make a repair he had ordered).

"I See Bridges, supra note 151 (fingers in power shears); Farmer, supra note 151 (coupler
going between cars with lumber extending over end).

" See Finlay and Headford, supra note 151.
165 Rogers and Thompson, supra note 128.

", Canada Southern Railway Co. v. Jackson (1890), 17 S.C.R. 316. Gwynne J., in dissent,
expressed pique at the majority decision denying contributory negligence:

I am further of the opinion that the doctrine of contributory negligence had better be
abolished altogether if it can be held that the plaintiff was not a party contributory by his
own culpable negligence to the injury which unfortunately he received.

[At 323-324].
07 See, supra note 134 and accompanying text.
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However, before we condemn these nineteenth century judges too
quickly, it should be noted that the "blame the worker" approach to
industrial safety is still alive and well.159

c) Sufficiency of Evidence and Causation

When an injured worker had cleared the first two legal hurdles,
showing there was an unsafe condition in the workplace for which the
employer was responsible (either by negligence or breach of statute),
and that the worker was not guilty of contributory negligence, one last
problem had to be faced: Was there proof that the employer's breach
of the standard of care caused the injury? This emerged as one of the
most litigated employer liability questions at the appellate level in the
late nineteenth century. Indeed, the issue of causation became a central
and controversial issue for the law of torts generally.160 Earlier, courts
controlled the extent of liability through the duty of care question or
through a deemed contractual allocation of risk. As duty of care broad-
ened to include strangers and as the doctrine of voluntary assumption
of risk lost its force in the field of employers' liability law, the potential
for liability expanded. So, although causation was not a new issue, its
potential as a tool for judicial control of liability took on new
importance.

The courts in the nineteenth century initially adopted an objective
theory of legal causation which required the plaintiff to prove that the
act of the defendant was the immediate or proximate cause of the in-
jury and that there was no intervening event which broke the chain of
causation. However, a second view emerged, much more skeptical of
the possibility of finding isolated objective causes, which held that cau-
sation could be determined only on the basis of probabilities, since
there was always a series of antecedents contributing to any particular
occurrence. The objective causation test was much stricter and could
easily be applied to deny liability, or to limit its extent. A probabilities
test gave the court greater flexibility in determining when to infer cau-
sation and was less amenable to formal application, requiring consider-
ation of a range of factors particular to the individual case.

A tentative shift to a more probabilistic approach is seen in the

158 Gordon et al. id. at 148.

159 The difficulties inherent in allocating fault for particular accidents in mechanized and
integrated production processes perhaps provides the strongest argument for no-fault compensa-
tion systems. See also Ashford, Crisis in the Workplace (1976) 108-115, and Reasons et al.,
Assault on the Worker (1981) Chapter 7.

"0 See Horwitz, "The Doctrine of Objective Causation," in Kairys, ed., The Politics of Law
(1982) at 201-213.
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employer liability cases. The issue arose most frequently in two closely
related situations. First, when there was evidence of a breach of duty of
care on the part of the employer, but no direct evidence that the al-
leged breach actually caused the accident (often because the worker
was dead) could an inference of causation be drawn? Second, when
there was some evidence of causation, was it sufficient to allow the
question to go to the jury? A paradigmatic case was presented by the
facts in Farmer v. Grand Trunk R.W. Co. 6' A worker was found dead
on the tracks under the wheels of a box car. He had been coupling a
flat car to some box cars, some lumber extended over the edge of the
flat car and a piece of wool, resembling that of the deceased's hat, was
found on the end of one of the boards. The plaintiff (the deceased
worker's spouse) alleged failure to employ a safe system for loading
lumber which would prevent it from shifting over the ends of the car.
The jury found the defendant liable. On a motion to set aside the judg-
ment, the court found there was no direct evidence linking the defect to
the cause of death. "How his body got across the rails and under the
wheels must be mere surmise. "162 The plaintiff failed to prove objective
causation.

Yet in later cases, the Court of Appeal inferred breach of the stan-
dard of care as the proximate cause of injury, particularly where the
industrial process involved was highly dangerous.6 3 Further, between
1896 and 1900, ten cases, mostly from Quebec, came before the Su-
preme Court of Canada on the issue of causation. As well as a Facto-
ries Act, Quebec had Article 1055 of the Civil Code, which provided
that an individual was liable for damages caused to others by his negli-
gence. The Court held that the effect of the Civil Code was no different
from that of the common law; that proof of causation, not merely proof
of a breach of the duty of care, was necessary to establish liability.'
The trial and appellate courts of Quebec seem to have ignored this
judgment and continued to find employers liable where there was the
least evidence that the employer's acts caused the accident, only to
have the Supreme Court reverse their decisions five times in the next
two years.16 5 In the last of these cases, Dominion Cartridge, King and

161 (1891), 21 O.R. 299 (C.P. Div.).
162 Id. at 305.
..3 See Badcock v. Freeman (1894), 21 O.A.R. 633 (explosion in soap factory pressure

boiler); Wilson v. Boulter (1898), 26 O.A.R. 184 (explosion in retort not equipped with safety
valve).

164 Montreal Rolling Mills Co. v. Corcoran (1896), 26 S.C.R. 595.
165 Tooke v. Bergeron (1897), 27 S.C.R. 567; Cowans v. Marshall (1897), 28 S.C.R. 161;

Burland v. Lee (1898), 28 S.C.R. 348; Canada Paint Co. v. Trainor (1898), 28 S.C.R. 352;
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Taschereau JJ. broke ranks and dissented. The case involved an explo-
sion in a cartridge factory and evidence was introduced that the chemi-
cals were safe if properly dampened. King J. argued that, in the ab-
sence of proof of any other cause, the maxim res ipsa loquitur allowed
and supported an inference that improper dampening of the chemicals
was the effective cause of 'the explosion.'"6

In the next three Quebec cases, the Supreme Court changed its
position and upheld the Appeal Court. In the first, George Matthew
Co. v. Bouchard, the majority wavered but indicated that they wanted
to get out of the business of reviewing facts.

The evidence adduced by him [the plaintiff] is weak, .... but we are far from
being satisfied that the judgment appealed from is clearly wrong; there is some
evidence of neglect on the part of the employer, which two courts have consid-
ered as having caused the injury sustained, and in such a case, the jurisprudence
of this court is well settled that we would not disturb the finding of these two
courts.

1 67

In two subsequent cases, one involving electricity"6 8 and the other in-
volving explosives, 69 the court developed the position that where excep-
tionally hazardous materials or processes were involved, the employer
was obliged to exercise the utmost care in preventing accidents. Where
there was evidence that that standard of care had not been met, result-
ing in a dangerous situation, the employer would be liable despite an
additional triggering event. Thus, the test for causation was no longer
objective, but was more akin to one of probabilities.

However, in an Ontario case heard between these Quebec cases,
the court returned to the old rule that, absent direct evidence objec-
tively linking the employer's negligence or breach of the Factories Act
with the accident, there were only suppositions about legal responsibil-
ity and, thus, no case to go to the jury.'70 It is hard to reconcile this
decision with the shift that had just occurred in the Quebec cases. The

Dominion Cartridge Co. v. Cairns (1898), 28 S.C.R. 361.
I66 Dominion Cartridge Co., id. at 372.

167 (1898), 28 S.C.R. 580 at 588-9. In obiter, the court also indicated some annoyance at
employers who provided below average levels of safety and then relied on litigation to avoid
liability:

Manufacturers should realize that it is in their interest to comply with the precautionary
measures adopted by their neighbours in similar establishments or suggested by recognized
authority, although their default may only subject them to the penalties or imprisonment;
in doing so, however, they may rest assured that they will save often troublesome and
expensive litigation, sometimes irreparable injury and in some cases, unfortunately too fre-
quent, valuable lives.

168 Citizens' Light and Power Co. v. Lepitre (1898), 29 S.C.R. 1.
169 Asbestos & Asbestic Co. v. Durand (1900), 30 S.C.R. 285.
171 Canadian Coloured Cotton Mills Co. v. Kervin (1899), 29 S.C.R. 478 rev'g 25 O.A.R. 36

which affd 28 O.R. 73 (Div. Ct.) by equal division.
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facts were gruesome, the breach of the Factories Act uncontested, the
equipment dangerous and the evidence of causation was as strong (or
as weak) as in the later Quebec cases. Perhaps the court felt freer to
impose its own interpretation of the facts because the Ontario Court of
Appeal had split equally on the issue and there had been a dissent at
Divisional Court. Whatever the reason, the Ontario courts followed
that approach and denied liability in two subsequent cases at the close
of the century. 17

If the question of causation was allowed to go to the jury, they
would find the employer's breach of duty was the effective cause of the
accident. Sympathy for the injured plaintiff was probably reinforced by
the view that the employer could, better than the worker, bear the costs
of industrial accidents, and that fairness justified the shifting of losses
because the employer derived greater benefits from production than did
the individual worker. Therefore, controlling jury fact-finding with re-
spect to causation was essential if the courts were to maintain control
of the determination of liability. This was done by erecting a legal
threshold that there be sufficient evidence to go to the jury. The formu-
lation of this threshold remained as it was prior to 1886 and the issue
was frequently litigated.172 Although it is difficult to judge on the lim-
ited evidence of reported cases, there appears to be a decline in the
frequency with which appellate courts overruled trial judges' decisions
to allow a case to go to the jury. 73

In sum, there was a shift away from a set of rules expressing clear
policy preferences against compensating injured workers, which could
be formally applied to achieve that result, to a set of rules which left it
to the court to determine, in each individual case, whether it was ap-
propriate to award compensation. The questions of whether there was a
duty of care, whether that duty had been satisfied and whether a
breach of that duty caused the injury, were all open-ended and could
be manipulated by the courts to arrive at the desired result in a partic-
ular case without concern as to its impact on future cases.' 74 The domi-
nance of factual issues over legal ones is reflected in the marked decline

171 Carnahan, supra note 110; Young v. Owen Sound Dredge Co. (1900), 27 O.A.R. 649.

172 St. John Gas Light Co. v. Hatfield (1894), 23 S.C.R. 164; Grand Trunk Railway v.

Weegar (1894), 23 S.C.R. 422; Headford v. McClary Mfg. Co. (1895), 24 S.C.R. 291; Hamilton
Bridge Co. v. O'Connor (1895), 24 S.C.R. 598; Canadian Coloured Mills v. Talbot (1897), 27
S.C.R. 198; Wood v. Canadian Pacific Railway Co. (1899), 30 S.C.R. 110.

173 Changes in the proclivity of trial judges to withdraw cases from juries simply cannot be
assessed from these sources.

174 Atiyah notes a similar shift in the English cases after the Employer Liability Act, 1880,
from deciding cases on strict legal principles to one determined by detailed factual examination.
See Atiyah, The Rise and Fall of Freedom of Contract, supra note 80, at 707-708.
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in rate of successful appeals from pro-plaintiff jury verdicts after
1886.175

4. Summary of Changes in the Rules Themselves, Their Application
and Judicial Attitudes

There can be little doubt that the position of injured workers seek-
ing compensation from their employers through the courts was greatly
improved after 1886. Of the 43 employer liability cases reported in On-
tario between 1886 and 1900, employees won in 23. This compares
quite favourably with the pre-1886 experience when employees lost in
17 of the 20 reported cases. Although there are limitations to the infer-
ences that can be drawn from reported cases, they are evidence that the
modified employer liability rules, and their application, allowed more
employees to sue their employers successfully. Before examining impli-
cations for the relationship between social and legal change, it is useful
to highlight the dimensions of the changes in the substance and form of
the decision rules, the style of application and the attitude of the judici-
ary toward employers' liability.

Substantively, the most significant shift in decision rules after
1886 was the imposition of external behavioural standards on employ-
ers instead of standards determined only by the operation of a capitalist
labour market. The legislature and the courts determined what was
reasonable conduct on the basis of political and normative criteria as
well as economic considerations. As well, the vicarious liability of the
employer was extended by restricting the fellow servant defence.

In terms of the formal dimensions of the rules, there was a marked
decrease in their realizability, generality and facilitative qualities.
Rather than per se rules, which resulted in determinate outcomes based
on a few facts, the rules required consideration of a broad range of
facts to be weighed in each case. Questions of fact and degree
predominated, rather than questions of law. A good example of this
change in formal realizability is the transformation of the doctrine of
voluntary assumption of risk. Prior to 1886 an employee who worked in
hazardous conditions was deemed in law to have assumed the risk of
injury. After 1886, it was a question of fact in each particular case.

As well, the generality of the law was lessened. The particular
facts of each case were determinative, so that cases had little preceden-
tial value. Age, sex, experience and the nature of the production pro-

175 Only eleven out of the 33 appeals from pro-plaintiff jury findings were successful after

1886 - a marked contrast to the 9 successful appeals out of 10 prior to that date.
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cess were all relevant to the standard of care owed by the employer.
Thus, real life situations were given consideration and it was less easy
to treat the parties as being abstract and interchangeable. Although a
standard of reasonableness applies generally to all human behaviour, its
meaning varies enormously, involving particularistic judgments depen-
dent on a wide range of considerations. Finally, the rules were not for-
malities designed to facilitate private transactions by prescribing forms
which individuals had to follow, but were rules to deter wrongful beha-
viour. The most striking example of this was the provision in the WCIA
directing the courts to examine the fairness of a contract which pur-
ported to exclude its operation. 176

A change in the formal dimensions of rules necessarily requires a
change in their application. This was certainly true with respect to em-
ployers' liability law in Ontario after 1886. The replacement of per se
rules by broad standards undermined mechanical rule application. In
order to apply the new rules, judgments had to be made in each case as
to the appropriate standard of care, whether a breach of the standard
had occurred and whether that breach had caused the injury. Questions
of degree became dominant and were resolved by the facts of each
case. Since each result depended on particular facts, it became increas-
ingly difficult for judges to maintain a formal style of decision-making,
and although scholars attempted to organize tort law on "scientific"
principles (in much the same way that Langdell organized contract
law), the nature of the subject proved fiercely resistant.177. Thus the
style of reasoning in the post-1886 cases is more pragmatic and result-
oriented. Judges were not necessarily unconstrained by principles, but
they recognized room for greater flexibility and individual judgment in
deciding cases.

Studies of other jurisdictions in the late nineteenth century have
also identified a shift similar to that in Ontario. Atiyah has argued that
in the second half of the nineteenth century there was a fundamental
shift in English judicial decision-making from a paradigm of principle

170 Supra note 98.
177 See White, supra note 46, at 20-62, for a discussion of legal science and tort law in the

late 19th century. Attempts to structure tort law had minimal impact on the courts themselves:
"However much the later scientists may have laboured to preserve coherence and predictability in
tort law, the subject was vulnerable to atomistic tendencies." (Id. at 571.) In Gordon's analysis of
Holmes' The Common Law, he argues that Holmes was simultaneously trying to build a positive
legal science expressed in the external standard thesis, while undermining its basis by recognition
of the historical and contingent nature of rules and the need for pragmatic decision-making.
Gordon, Holmes' Common Law as Legal and Social Science (1982), 10 Hofstra L. Rev. 719. The
tension exhibited in Holmes' work as an academic may well have been reflected by the judiciary in
defining their role and deciding cases.
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to one of pragmatism. Rather than building or maintaining formal
rules, judges concentrated on achieving justice in the particular case, as
can be seen in the growth of judicial discretion, the development of
flexible standards (such as reasonableness) to replace per se rules, and
an emphasis on fact-finding. 78 Gabel, in a study of contract law, notes
a restructuring of legal consciousness in this same period. Formalism
was replaced by a legal consciousness acknowledging relativity, particu-
lar facts, subjective intention, good faith and the legitimacy of using
social values to guide results.7 9 Similar shifts are identified by Un-
ger' 80 and Kennedy,18' although their periodization varies.

Finally, we come to the question of judicial attitudes towards the
new policies selected by the legislature. There is no reason to believe
that the personal attitudes of Ontario judges, pre-1886, were not conso-
nant with the policy choices embodied in the common law of employ-
ers' liability. If that had been the case, it might be predicted that legis-
lative modification of the common law in favour of workers would be
met with judicial resistance. In the case law between 1886 and 1900
there is almost no evidence of sustained, direct judicial resistance to the
legislative reforms. The Ontario courts took an unusually wide view of
the effect of the legislation in limiting the defence of voluntary assump-
tion of risk. In this they preceded the legislature itself, as well as the
judiciary of England and many U.S. states.'82 With respect to problems
of statutory interpretation, there is but a single instance in which the
court adopted a reading to give a significant limiting effect on their
operation.' 8 Further, there are almost no disapproving comments to be
found in the judgments.8

The absence of open resistance to the legislation may only imply
that formal definition of role won out over hostile attitudes. Alterna-
tively, the judges may have found ways other than restrictive statutory
interpretation to give effect to their personal preferences of statutory
interpretation. The shift in the rules led to a greater emphasis on fact-
finding and a change in the style of legal reasoning toward more prag-
matism. If the judiciary on the whole was still hostile to the claims of

178 Atiyah, From Principles to Pragmatics: Changes in the Function of the Judicial Process

and the Law, supra note 80, at 1249.
179 See Gabel, supra note 80, at 622.

180 Unger, Law in Modern Society (1976) at 192-216.

182 Kennedy, supra note 74, at 1725-1731.

182 See text accompanying notes 113 to 116.

,83 Supra note 126.

184 See Garland v. City of Toronto (1896), 23 O.A.R. 238 at 244, where Hagarty C.J. ex-
pressed quite mild disapproval.
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injured workers, there were many opportunities to give effect to these
attitudes in individual cases without openly confronting the legislation.

There are significant methodological problems in attempting to
draw inferences about judicial attitudes from the results of reported
cases, but one indicator is the propensity of appeal courts to reverse
pro-plaintiff jury findings. In deciding whether there was sufficient evi-
dence to go to a jury and whether a jury finding was unreasonable,
reviewing courts exercised substantial discretion. The greater respect
shown after 1886 for jury verdicts indicates not only the increased im-
portance of fact-finding in deciding cases, but also that judges inter-
vened less actively to deprive workers of compensation.

We might also examine cases in terms of their final result. Of the
43 reported employer liability cases in Ontario, at the end of the day
the employer had won 20 and the employee 23 times. This compares
favourably with the pre-1886 case law in which the employee lost 17
out of 20 times.18 This improvement may have resulted from both liti-
gation rules as well as from judicial attitudes that were more favour-
able to plaintiffs. 186 On the other hand, extreme care must be taken in
drawing inferences about judicial attitudes solely on the basis of the
percentage of plaintiff wins and losses. According to Professor Priest's
recent work, litigation will occur where the difference between the par-
ties' estimations of success, multiplied by the expected judgment, ex-
ceeds the mutual gains available from settling. 87 When the parties cal-
culate their chances of success in litigation, they take into account both
the litigation rules and any known biases of the judiciary. Litigated
cases are selected from the total population of cases precisely because
of their indeterminacy. If it was widely perceived that judges were hos-
tile to workers' claims against employers, then those cases would disap-
pear from the courts and only those cases believed to be sympathetic or
particularly strong would be litigated. Over the long run, when litigants
learned the rules of the game and the attitudes of the judges, one
would expect to see the plaintiffs and defendants each win half the
time, which is, in fact, the result in the small sample of Ontario em-
ployer liability cases. 88

However, if the figures are disaggregated and the results of litiga-
tion on particular issues is examined, it will be seen that a high per-

185 Supra note 70.
181 Croyle's study, supra note 84, suggests that attitudes and rules have interactive effects.
187 Priest, Selective Characteristics of Litigation (1980), 9 J. Leg. Stud. 399.
188 Posner, in A Theory of Negligence (1972), J. Leg. Stud. 29 at 68, looked at a much

larger sample of American industrial accident cases between 1875 and 1905, and also found that
employees won about half the time.
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centage of appeals from pro-plaintiff jury verdicts by employers were
unsuccessful, as were a high percentage of worker appeals from non-
suits. Priest's hypothesis does not explain this result. The high number
of unsuccessful appeals by employers from jury verdicts can be under-
stood as strategic behaviour designed to encourage workers to settle on
the employer's terms, otherwise the litigation would be stretched as
long as possible.18 9 Employee appeals may reflect the unsatisfactory na-
ture of settlement alternatives. Whether Priest's hypothesis is applied
to the aggregate data or an attempt is made to explain the results on
some other basis, the quantitative results do not confirm the presence or
absence of attitudinal bias in the judiciary.

From these indicators (as well as others), 90 it is difficult to say
that there was any sustained hostility to the legislation itself, or to the
view that employers owed a duty of care to their employees and that
compensation ought to be paid when that duty was breached."9 The
standard of care was not set at a level to exclude all but the most egre-
gious cases, nor is it suggested that the judiciary was biased in favour
of workers' 1 2 or that the law generally operated in their favour. My
major point is that, in light of the chilly reception that workers received
in the courts prior to 1886, the changes that rapidly followed the legis-

"' There is strong evidence that employers did litigate strategically. Risk, supra note 1. See
also Gersuny, supra note 151, chapter 4, for a study of the correspondence between manufacturers
and their liability insurers re strategies. Litigious employees were likely to be discharged and often
were blacklisted.

190 Two studies provide indirect evidence of the public's perception of the judiciary. James
Weinstein, writing on the American experience, claims that workers preferred modification of
common law defences to no-fault compensation schemes, and that it was the National Civic Fed-
eration, dominated by big business, which initiated compensation legislation. (Weinstein, The Cor-
porate Ideal in the Liberal State 1900-1918 (1968) at 40-61.) This leads to an inference that
labour did not perceive an anti-worker bias amongst the judiciary, but one should be cautious
about drawing conclusions too quickly. First, Weinstein was pressing a thesis on conservative so-
cial change throughout his book. Second, he does not deal specifically with organized labour's
preference in states that already had legislation similar to the Ontario Act. Third, labour may
have been unhappy with the amount of compensation proposed, and preferred to take their
chances in the courts, notwithstanding any judicial bias. Ontario workers may not have had as
positive a perception of the judiciary as their U.S. counterparts:

In Ontario, however, the CMA (Canadian Manufacturers' Association) certainly did not
initiate the agitation for compensation legislation. Labour initiated the agitation and cease-
lessly campaigned for the passage of the Act.

[Piva, supra note 1, at 55]. In a more recent study, Risk, while not challenging the assertion that
business did not initiate the legislation, suggests that employers very quickly accepted the princi-
ple of no-fault compensation. He also identifies worker dissatisfaction with the courts as stemming
from the delays and uncertainties inherent in a fault system, not from a perception of judicial
bias. (Risk, supra note I, at 459.)

191 A similar conclusion was reached with respect to the House of Lords' treatment of En-
glish workmen's compensation legislation. See Stevens, Law and Politics (1978) at 164-170.

'92 Risk, supra note I, has found that, if there was any bias, it was slightly pro-worker.
While the post-1900 case law may provide support for this conclusion, the pre-1900 data, in my
view, does not support such an inference for this period.
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lative intervention were startling. In the final section of this paper I will
attempt to develop some hypotheses about the relationship of the courts
to social change that may explain this.

II. THEORIES ABOUT SOCIAL AND LEGAL CHANGE

It is against the preceding description of the development of the
law of employers' liability in nineteenth century Ontario that I will test
the adequacy of a number of theories that have been developed to ex-
plain the relationship between changes in the social, economic, political
and economic environment, and changes in the common law during the
industrial revolution. Although the proponents of some of these theories
developed them in contexts other than employers' liability, and in juris-
dictions other than Ontario, they have frequently articulated their theo-
ries as being of general application. By testing the predictions of these
theories against developments in Ontario we can evaluate the broad
validity of the theories and, as well, identify distinguishing characteris-
tics of the legal system in Ontario in the nineteenth century.

The general structure of these theories can be divided on one ma-
jor axis: the extent to which law is regarded as adoptive in the sense
that it develops largely in response to social change broadly defined.19

At one end, reductionists tend to see law primarily as a reflection of
social interests and, at the other extreme, autonomists assert that the
law develops independently of economic, political and cultural develop-
ments external to the legal system. Between these two extremes, rela-
tive autonomists maintain that legal developments are distinct from,
yet causally related in complex ways to external social and political
forces. Generalizing about the conditions under which law develops au-
tonomously and when it is likely to reflect social forces engages this
group of scholars. Another group, who might be described as eclectics,
suggest that the facts that influence judicial decision-making are so va-
riable it is impossible to generalize about them.

"93 The categories I use will, to a large extent, correspond with those developed by Gordon,
Historicism in Legal Scholarship (1981), 90 Yale L. J. 1017. There is frequently a divergence
between the theoretical programme articulated by a writer, and the actual exposition of the histor-
ical development of legal and social change. I have focused on the theory in order to test the fit
between a theory and the data from Ontario. To the extent that the writer's own data does not fit
his theory, there is internal inconsistency which should, but often does not, lead to refinement or at
least more modest claims about the predictive and explanatory power of the theory.

1984]
Volume III - Page 48 of 208



OSGOODE HALL LAW JOURNAL

A. Reductionists

1. Instrumental Reductionists

In their most extreme form, reductionist theories treat law as en-
tirely reflective; they argue that law precisely mirrors external social
and political forces and is not at all shaped by forces internal to the
legal system which are substantially independent of external forces. In-
deed, they deny the existence of internal, independent forces in the law.
Lawrence Friedman, a leading proponent of this perspective, premised
his book, A History of American Law, on this assumption.1 94 From
such a perspective, the rate and contours of legal change can only be
understood by examining changes in the balance of social, economic
and political forces that exist outside the legal system itself.1 95

Although reductionists agree that law is entirely adoptive, they
disagree about the actual forces to which law responds. One group -

instrumentalists - sees the judiciary as rule selectors consciously act-
ing on behalf of some powerful group by selecting legal rules that will
advance that group's interests. Instrumentalists, in turn, can be divided
between those who think that power is held in society by a small elite
and those who think it is widely shared.

Morton Horwitz has been the strongest advocate of an instrumen-
talist view of legal history based on the elite capture theory. In his The
Transformation of American Law, he argues that an instrumentalist
conception of the role of the judge emerged in the first half of the nine-
teenth century which "allowed judges to formulate legal doctrine with
the self-conscious goal of bringing about social change. 196 He argues
further that the legal profession forged an alliance with entrepreneurs
and merchants to advance their interests at the expense of weaker seg-
ments of society. The common law courts were deliberately selected as

194 Friedman, in A History of American Law (1973) at 10, states:

This book treats American law . . . not as a kingdom unto itself, not as a set of rules
and concepts, not as the province of lawyers alone, but as a mirror of society. It takes
nothing as historical accident, nothing as autonomous, everything as relative and molded by
economy and society. This is the theme of every chapter and verse.

195 Thus Friedman argues that even when apparently archaic or maladoptive rules survive,

they are in fact retained by the legal system because they suit the needs of some group that has
kept its hands on the levers of power. Id. at 14.

Also, see Friedman and Ladinsky, Social Change and the Law of Industrial Accidents
(1967), 67 Col. L. Rev. 50 at 72-77, where the concept of cultural lag in the legal process is
attacked. The authors assert that what is more likely occurring during periods of "lag" is that new
compromises are in the process of being negotiated. In fairness, it should be noted that Friedman
does acknowledge that, in some cases, the facts do not fit the theory. Yet he believes that it is
more illuminating to examine the problem from this perspective than from others. See Friedman,
supra note 194, at 14.

198 Horwitz, supra note 80, at 30. The hypothesis is developed generally in Chapter I.
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the instrument through which legal rules giving business enterprises
substantial immunity from liability would be imposed in order to con-
ceal what, in effect, amounted to a subsidy.'97 Once substantive com-
mon law doctrine had been transformed to serve the interests of these
groups, the courts adopted a posture of formalism so that the newly
formulated rules would appear to be validated independently of the un-
derlying policy choices.' 98

To at least some extent the development of Ontario's employers'
liability law fits the pattern predicted by Horwitz's theory. In the pe-
riod from 1860-1886, Ontario courts were in a formalist phase that
served the interests of capitalist entrepreneurs. The insistence of the
courts that terms and conditions of employment were to be determined
exclusively through the contract of employment undermined the cus-
tomary bases on which many aspects of pre-capitalist labour relations
were founded. 199 Voluntary assumption of risk was the ultimate expres-
sion of freedom of contract in a capitalist labour market which "served
to ratify those forms of inequality that the market system produced,"200

and to limit the liability of employers for injuries to their workers.
The failure of Ontario judges to depart from English law, both in

its formulation and its strict application, on the basis that different lo-
cal conditions prevailed, would be explained on the basis of the class
affiliations and alliances of the judiciary. However, from Horwitz's per-
spective, the judicial response to legislative reform of the common law
is aberrant. On the assumption that the creation of minimum safety
standards and rights of action independent of the employment contract
was contrary to the interests of employers, 20 1 one would predict, using
Horwitz's framework, that judges aligned with those interests would
shift into an instrumentalist mode in order to obstruct (or at least

107 Id. at 101, 253. The subsidy hypothesis has been vigorously challenged. See Schwartz,
Tort Law and the Economy in Nineteenth Century America: A Reinterpretation (1981), 90 Yale
L. J. 1717. For a critical review of both Horwitz, and Horwitz' critics, see Holt, Morton Horwitz
and the Transformation of American Legal History (1982), 23 Win. & Mary L. Rev. 663.

108 Horwitz, supra note 80, at 258-59.

191 Hobsbawm, "Custom, Wages and Workload in Nineteenth Century Induftry," in Labour
Men (1967) 405-435, where he argues that the first watershed of nineteenth century labour his-
tory was marked by workers learning to regard labour as an ordinary commodity. For a general
history of the process of proletarianization in Canada, see Pentland, Labour and Capital in Ca-
nada 1650-1860 (1981) and Kealey, supra note 5.

200 Horwitz, supra note 80, at 210.

210 In the absence of studies of the politics of Factory Act legislation in 19th century Ontario,
we can only speculate about the positions taken by employers. In the U.S. it has been noted that
the principal opposition to such legislation in the period prior to World War I was provided by
employer organizations. See Nelson, Managers and Workers: Origins of the New Factory System
in the United States, 1880-1920 (1975) at 128.
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limit) legislative change. The failure of the Ontario courts to respond in
the predicted manner undermines this version of the instrumentalist-
reductionist theory.

Historians who rely on a theory of judicial decision based on class
alliance might explain the judicial treatment of the legislation by show-
ing that the old alliance had broken down, and that the judges had
forged new links with different factional or fractional interests within
the capitalist class, or that the interests of the capitalist class had
shifted, or that the judiciary had become more pluralistic in composi-
tion so that at least some judges were sympathetic to the interests of
the working class. However, the difficulty with such explanations, aside
from the lack of empirical evidence, is that if such a shift had occurred
prior to the legislation, why was it not reflected in the judicial relaxa-
tion of the common law rules? Why were the courts formally applying
the common law rules in all their rigour at one moment and, following
their statutory modification, interpreting the extent of that modification
in a liberal manner rather than exercising their discretion consistently
against employees? If reform was in the interest of the judiciary's new
class allies in 1886, why not in 1885?

Friedman takes a more pluralistic view of the distribution of power
in society, seeing judges and the law responding to a broader range of
interests. With respect to employer liability rules, for example, in an
article he co-authored with Jack Ladinsky, he argued that felt social
needs, not merely the interests of a particular class, motivated judges to
select liability rules that denied recovery. By "charging the welfare cost
of industrial accidents to the public generally, rather than to the partic-
ular enterprise involved"2 0 the courts were seeking to promote eco-
nomic growth which they believed to be socially desirable, and not just
the interests of an elite. However, a social consensus failed to crystal-
lize around the common law employer liability rules and pressure for
change mounted. Hard cases tempted judges and exceptions to the
rules began to develop until the common law system became so com-
plex and unwieldy that legislation was required to implement the
emerging consensus around the workers' compensation solution.20 3

Friedman's and Horwitz's respective views of instrumentalism may
thus be distinguished by their analyses of the power structure of soci-
ety, and the location of the judiciary within that structure, rather than
their analyses of what judges do. In Horwitz's world there are funda-
mental social conflicts, but one fraction of society dominates others.

202 Friedman and Ladinsky, supra note 195, at 56.
203 Id. at 59-72.
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The elite Bar, from which judges were presumably drawn (at least in
the first half of the nineteenth century), was aligned with that domi-
nant group. In Friedman's world there are conflicts, but instead of
domination there is bargaining and consensus between a variety of
groups; both the judicial and legislative process are means through
which consensus is achieved. The felt needs to which judges adapt the
law were truly societal needs, not narrow class or fractional interests.
Friedman does not rule out the possibility that at particular times
judges may act on behalf of a particular segment of the power struc-
ture but, on the whole, he seems to view the judiciary as acting more
neutrally as consensus seekers.20 4

In some respects Friedman's theoretical perspective seems more
capable of accounting for the development of employers' liability law in
Ontario than does Horwitz's. The ready acceptance of the statutory
reforms might be characterized as an instance of the responsiveness of
the courts to a new external consensus. However, Friedman's theory
predicts that, in the face of a shifting consensus, the courts would, of
their own initiative, reform the common law. The failure of Ontario's
courts to do so is difficult to explain from Friedman's reductionist per-
spective. What is missing from the theory is an account of the judicial
law-making process that would explain discrepancies in its output from
that of the legislative process. If the existence of discrepancies between
the common law and legislation is explained solely on the basis that one
external group dominated the judiciary while another dominated the
legislature, then one would expect judicial resistance to legislative
change. The absence of such significant resistance in Ontario under-
mines the plausibility of this explanation, leaving the pattern observa-

20 It should be noted that, within the reductionist-instrumentalist group of scholars, there is

also some disagreement about the rate of legal change to social change. Friedman and Ladinsky,
consistent with their extreme reductionism, have attacked the view that the law lags behind
changes in the external world, but argue that the rate of legal change reflects the balance of forces
existing in the outside world. Id. at 73.

This view has been disputed by a recent study of the English law of employers' liability. See
Smith, Judges and the Lagging Law of Compensation for Personal Injury in the Nineteenth Cen-
tury (1981), 2 J. Leg. Hist. 258, who argues that 19th century English judges attempted to act as
consensus formulators in response to generally felt social needs, but were bound to work within the
case law method because of the principle of stare decisis which is, essentially, backwards looking.
Thus they applied yesterday's consensus to current problems, resulting in a tendency for the law to
lag behind contemporary requirements. In the Victorian era the lag was one of at least 20 years.
From this perspective, the strict reductionism of Friedman is mediated by characteristics internal
to the legal system. To understand the adaptive nature of judge-made law, not only must shifts in
the outside world be studied, but account must be taken of the peculiarities of the transmission
mechanism itself. Although such a view leads to a broader challenge to reductionism, Smith sug-
gests that the only role internal factors play relate to timing, not content, of legal change. Thus he
remains primarily within a reductionist-instrumentalist framework.
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ble in Ontario unaccounted for by Friedman's theory. 0

In sum, the instrumental-reductionist theories of both Horwitz and
Friedman do not adequately explain the development of the law of em-
ployers' liability during this period. This does not deny that external
forces significantly influence legal developments, but does suggest that
those forces may be mediated in a more complex fashion than sug-
gested by the theoretical perspectives of instrumental-reductionism. 200

2. Non-Instrumental Reductionists

Another body of reductionist theorists agree that the law is largely
shaped by external forces, but reject the view that this is because
judges act instrumentally as rule selectors. Broadly speaking, these the-
orists may be grouped under the category of non-instrumental reduc-
tionists. They offer widely divergent views, however, of the external
factors to which the law responds, and the transmission mechanism by
which external events shape legal doctrine.

A recent version of this perspective developed from Posner's at-
tempt to demonstrate that common law rules are economically efficient,
including the common law of employers' liability.20 7 One difficulty en-
countered by this thesis was that it lacked an adequate explanation of
why common law rules tended to be efficient. The phenomenon could
have been explained instrumentally on the basis that common law
judges preferred efficient rules to inefficient ones, but empirically it
would be difficult to demonstrate that such a judicial preference was
consistent over time and, even if true, that judges had the uncanny
ability to identify the legal rules which would promote efficiency. Fol-
lowers of Posner searched for a selection mechanism that was analo-
gous to the principle of natural selection and found one by focusing on

200 Friedman is prepared to concede that not every case will be explained by his theory:
At any rate, the theory of this book is that law moves with its times and is eternally new.
From time to time, the theory may not fit the facts. But more light can be shed on legal
history if one asks: Why does this survive? than if one assumes that law, unlike the rest of
social life, is a museum of accidents and the mummified past.

[Supra note 194, at 14]. While this additional instance is certainly not devastating to the theory,
to the extent a theory must regard facts as aberrational its explanatory power is weakened and, at
some point, modification of the theory becomes necessary.

200 For similar criticisms of Horwitz, see Tushnet, A Marxist Analysis of American Law
(1978), 1 Marxist Perspectives 96 at 106-108; Sugarman, "Theory and Practice in History: A
Prologue to the Study of the Relationship Between Law and Economy from a Socio-Historical
Perspective," in Fryer et al., eds., Law, State and Society (1981) 70 at 74-80; Holt, Morton
Horwitz and the Transformation of American Legal History. supra note 197, at 715-17.

207 See generally, Posner, Economic Analysis of Law (2nd ed., 1977). By efficiency Posner

means: "exploiting economic resources in such a way that 'value' - human satisfaction as mnea-
sured by aggregate willingness to pay for goods and services - is maximized." Id. at 10. On 19th
century tort law, see Posner, A Theory of Negligence (1972), 1 J. Leg. Stud. 29, 30-32, 67-73.
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the impact of private decisions to litigate or settle disputes on the basis
of precedent. Rubin and Priest independently argued in support of the
view that, under certain conditions, private litigation-settlement deci-
sions would lead to the survival of efficient precedents regardless of ju-
dicial preferences or their ability to select efficient rules. s08 As condi-
tions in the external world changed, rendering old rules less efficient,
the pattern of private litigation-settlement decisions would also change
and, as a result, a more efficient rule would be selected.209 This theory
is reductionist since it sees the law responding to the criterion of eco-
nomic efficiency which is determined by economic forces entirely exog-
enous to the legal system. At the same time it is not instrumental be-
cause it does not depend on conscious rule selection by the judiciary or,
for that matter, any other group.

This theory, too, only partially succeeds in accounting for the de-
velopment of Ontario's law of employers' liability. The proponents of
these theories would view the selection of the common law employer
liability rules as consistent with their predictions, either on the basis
that employers had a strong interest in the production of favourable
precedents while the individual worker did not,21 0 or on the basis that
the rules were efficient and, therefore, less likely to be re-litigated re-
gardless of the parties' long-term interests in the production of favour-
able precedent.21' However, the judicial response to the legislative mod-
ification of the common law rules presents some difficulties for these
views too. Assuming that economic analysis would show that the legis-
lation introduced less efficient rules than those of the common law, 2

the evolutionary hypothesis would predict that, over time, the legisla-
tion would be interpreted in a manner minimizing its detrimental im-
pact on allocative efficiency by, for example, preserving a stronger ver-
sion of the voluntary assumption of risk defence.21 3 The failure of the

208 Rubin, Why is the Common Law Efficient? (1977), 6 J. Leg. Stud. 51; Priest, The Com-

mon Law Process and the Selection of Efficient Rules (1977), 6 3. Leg. Stud. 65.
209 Several studies have been been published which cast doubt on the claim that these models

of litigation decisions generate efficient rules. E.g., see Landes and Posner, Adjudication as a
Private Good (1979), 8 J. Leg. Stud. 235 at 284; Priest, Selective Characteristics of Litigation
(1980), 9 J. Leg. Stud. 399, 409-415.

210 Rubin, supra note 208, at 55-56.

211 Priest, supra note 208.

212 Posner himself argued that the legislatures expressed a preference for inefficient rules

when they enacted safety legislation. See, supra note 207, at 73.
213 Priest explicitly argued that the tendency towards efficiency should operate with respect

to legal interpretation of statutes and constitutions. Supra note 208, at 65. While arguments could
be generated to explain why common law is more prone to judicial modification than is statute
law, such arguments lead to implicit recognition of legal autonomy, at least with respect to a large
area of the courts' work - the interpretation and application of legislation.
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courts to do so poses a challenge to the explanatory powers of this evo-
lutionary reductionist theory.

A second version of non-instrumental reductionism has developed
from a Marxist perspective. Marx argued that the economic structure
of society, consisting of the sum total of relations of production, pro-
vides "the real foundation, on which rise legal . . . superstructures and
to which correspond definite forms of social consciousness." The "mode
of production in material life" conditions the political, legal and intel-
lectual life processes in general.214 Building from this insight, Gabel
has argued that there is a unity of the legal and economic processes
which goes much deeper than some instrumental connection: "Rather,
the law is literally the effected voice of relations of production; it allows
these relations to be seen."2 15 The structure of the relations of produc-
tion generates organizing principles which govern both the way in
which people behave and the way in which interpretative consciousness
understands the world. Thus, the selection of a legal rule, such as vol-
untary assumption of risk, reflects the interpretative consciousness of
the judge and, in turn, makes visible the structure of the relations of
production of that society. This explanatory model is highly reduction-
ist in its implicit denial of distinctive characteristics of judicial inter-
pretative consciousness which might break the unity between the struc-
tural requirements of the relations of production and the development
of common law doctrine.

Gabel's theory suffers from some of the same defects as Fried-
man's, since neither can adequately account for discrepancies between
judicial and legislative output. Gabel would predict the absence of judi-
cial resistance to legislative change on the basis that the interpretive
consciousness of judges and legislators were simultaneously making vis-
ible a new structure of economic relations: monopoly capitalism. It does
not explain the failure of the courts in Ontario to begin modification of
the common law prior to 1886 and its complete dependence on legisla-
tive initiative. Why did the interpretive consciousness of legislators, not
judges, first make the restructuring of economic relations visible?

B. Autonomists

At the other end of the continuum of theories concerning the de-
gree to which law is adaptive to external social, economic and political
forces, is the small, but persistent, group of scholars who maintain that

214 Marx, "A Contribution to the Critique of Political Economy" (1859) in Feuer, cd., Marx

and Engels Basic Writings on Politics and Philosophy (1959) at 43.
215 Gabel, supra note 80, at 622.
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changes in law can best be explained by forces internal to legal institu-
tions, the primary one being legal ideas. The history of legal change,
they argue, is the history of the shifting ideas of legal scholars and
judges, not the history of changing social, economic and political condi-
tions. It is not that these external changes are irrelevant to legal
change, but that the impact of these external forces is so heavily medi-
ated by the special characteristics of legal culture, traditions and insti-
tutions that they fade into the general background and are incapable of
explaining legal change adequately. To paraphrase conversely the view
of Friedman, autonomists would argue that patterns of legal change
can be most clearly illuminated by focusing on the internal features of
the judicial process and legal culture.

Roscoe Pound and G. E. White are two representatives of this tra-
dition who have written on the development of tort law in the nine-
teenth century. Pound, responding to the efforts of the Realists to ex-
plain the development of nineteenth century tort law in terms of the
class affiliations of judges, argued that the "taught tradition of logically
interdependent precepts and of referring cases to principles" provided a
basis for neutral adjudication. 216 External developments are mediated
through this taught tradition resulting in a slow evolution of the law.
Further, the taught tradition is not the product of class interest, but
"an ideal of adjustment of human relations and ordering of human con-
duct.12 17 "It is experience developed by reason and reason checked and
directed by experience. ' '2

11 Thus, for Pound, legal tradition is the em-
bodiment of human reason in a Burkean sense.

A different version of autonomy theory was articulated by White
who emphasizes the importance of legal theorists in the development of
tort law, rather than the judicial elaboration of precedent in the light of
contemporary experience. According to White, "the emergence of torts
as a distinct branch of law owed as much to changes in jurisprudential
thought as to the spread of industrialization. 2 9 White does not assert
that legal theorists remain unaffected by contemporary events, but as-
signs to them the role that Pound assigned to common law judges: they
mediate between external events and legal developments. Because the
complexity of the mediation is so great, legal developments can best be
explained by the impact of the legal theorists rather than the direct

216 Pound, The Economic Interpretation and the Law of Tort (1940), 53 Harv. L. Rev. 365

at 367.
217 Id. at 368.
218 Id. at 367.

219 White, supra note 46, at 3.
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impact of external events themselves.
The development of the case law in Ontario relating to employers'

liability would not be troubling to an autonomist who might argue that,
when the problem of injuries to employees first arose in the nineteenth
century, courts tried to work out solutions that were consistent with
trends in the slow evolution of the legal tradition favouring liability
only where a defendant was personally culpable. After the legislature
modified the common law, the courts sought to resolve the problems
inherent in the new scheme in a manner consistent with both the words
used in the legislation itself and the attempt by legal theorists to de-
velop a general theory of tort liability in the common law. The problem
is that almost any outcome can by explained by this approach. If the
answer to the question of why one legal solution to a problem was cho-
sen over another is "because that's what seemed consistent with an
evolving tradition at the time," then at least two further questions
spring to mind. First, to what extent could alternative legal solutions be
accommodated within the tradition and, second, why was the tradition
evolving in one direction rather than another? Experienced practition-
ers, employing conventional legal reasoning, can usually demonstrate
that a variety of alternatives are consistent with the body of decided
cases. Therefore, doctrinal consistency provides an insufficient explana-
tion of the selection of legal rules. Further, autonomists do not explain
the dynamics of changes occurring within the tradition. There is little
attempt to explore the relationship between dominant legal modes of
thought and broad social, economic or even cultural developments.220

C. Eclectics and Relative Autonomists

If the development of legal doctrine cannot be explained exclu-
sively as a reflection of external forces, or purely in terms of the inter-
nal characteristics of legal systems, one alternative strategy is to aban-
don the attempt to develop a strong theory of the dynamics of legal
change. Instead, an eclectic approach might be adopted. The shape and
rate of legal change can be described, as can the social, economic, po-
litical, intellectual and cultural background against which these

220 Oddly, in an essay that preceded the publication of his book, White appeared to recognize
the need to do this. He acknowledged the importance of external factors, but rejected the reduc-
tionist theory because it under-emphasized the legal-intellectual context through which those ex-
ternal events were mediated. However, he added: "[w]e need to know much more about the origin
of these patterns of thought, whose primary function seems to be that of shaping and limiting the
interpretation of the changing source materials of the legal profession." See White, The Intellec-
tual Origins of Torts in America (1977), 86 Yale L. J. 671 at 693. The failure of his book to
fulfill this task has been noted by Gordon, Review (1981), 94 Harv. L. Rev. 903.
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changes occur. The causal relations that exist, if any, between these
factors can be left open.This was the approach chosen by Atiyah in
The Rise and Fall of Freedom of Contract.221 He brought together a
wealth of information on the legal system, political trends, intellectual
movements and economic developments in England between 1770 and
1970, but has not provided an underlying theory to explain how these
different aspects of social life interact.222

An alternative theory that responds to the failure of reductionism
and autonomist theory to provide an adequate account of the dynamics
of legal change is relative autonomy. This theory is built on the view
that, although external forces significantly shape legal change, charac-
teristics peculiar to legal institutions play a significant role in mediating
those forces so that the pattern of legal development cannot be ex-
plained solely as a reflection of those forces. Relative autonomists may
be distinguished from eclectics chiefly by their commitment to develop-
ing a theoretical framework to illuminate the causal links social and
economic changes have with legal change. On the other hand, relative
autonomy theory must also acknowledge its limitations. It cannot pro-
vide a basis from which strong predictions can be made on how ele-
ments in a complex social formation will interact at a particular histor-
ical juncture and produce a particular outcome. Although it can
develop a logic of the relationship between legal and other phenomena,
it recognizes that inherent in any complex social interaction there is a
significant degree of contingency which must be acknowledged.

In the section that follows, I will elaborate upon the theory of the
relative autonomy of the law, and demonstrate the contribution it can
make to the study of legal change, by applying it to the development of
Ontario's law of employers' liability in the nineteenth century.

III. RELATIVE AUTONOMY THEORY: ITS POSSIBILITIES

AND LIMITS

A. Introduction

Marxist theory offers a promising point of departure for the devel-
opment of the theory of the relative autonomy of the law because one
of its central themes is the relationship between the economic base of
society and its political, legal, cultural and ideological superstructure.
While many Marxists have adopted a reductionist theory which treats

221 Atiyah, supra note 80.

222 Mensch, Book Review (1981), 33 Stan. L. Rev. 753, makes a similar observation with
respect to Atiyah's eclecticism.
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the superstructure as entirely determined by and reflective of the soci-
ety's economic base,223 a growing number of theorists have suggested
that the relationship is more problematic and that superstructures de-
velop, to varying degrees, relatively autonomously from the economic
base.2 24 One attempt to develop models of determination that reflect
this more complex view is that of Erik Olin Wright.220 His analysis is
particularly useful, in that it emphasizes the relative contingency of
historical developments and at the same time lays out an explicit logic
of causal relations between elements of an historical process. I will
build on that logic by setting out the structure of an argument that
supports the relative autonomy of the law and, at the same time, identi-
fies the forces which tend to expand or constrict that autonomy.220

My efforts in this also draw heavily on the work of Mark Tushnet,
who has developed a preliminary version of the theory of the relative
autonomy of the law. In a series of articles beginning with a study of
the American law of slavery,227 Tushnet has argued that although there
is a material basis for both the form and ideological content 228 of the
law, they remain relatively autonomous in the sense that they are not
"direct expressions of the interests, narrowly defined, of the bourgeoi-
sie." 229 The connection between class power and law is viewed as being
"indirect and complex" and that law is "one form of the incomplete
hegemony of the ruling class. '230 While in earlier work Tushnet fo-
cused on Weber's theories about the link between capitalism and for-
mally rational law, and the structure and ideology of the legal profes-
sion, to explain the relative autonomy of the law, 231 more recently he

223 Marx' own writings contain support for this position. E.g., see the commonly quoted pas-
sage from "A Contribution to the Critique of Political Economy" in Fever, ed., supra note 214.

224 One of the seminal articles raising this issue was Williams, "Base and Superstructure in
Marxist Cultural Theory," reprinted in Dale et al., eds., Schooling and Capitalism (1976) at 202-
210.

225 See Wright, Class, Crisis and the State (1978).
226 My views are also heavily influenced by Cohen, Karl Marx's Theory of History (1980)

esp. Chapters VIII and X.
227 Tushnet, The American Law of Slavery 1810-1860: A Study in the Persistence of Legal

Autonomy (1975), 10 Law and Soc. Rev. 119. The effort continued by Tushnet in Perspectives on
the Development of American Law: A Critical Review of Friedman's 'A History of the American
Law', Supra note 206, at 96; and Tushnet, Truth, Justice and the American Way: An Interpreta-
tion of Public Law Scholarship in the Seventies (1979), 57 Tex. L. Rev. 1307.

228 However, it appears that Tushnet has become somewhat less optimistic about the possibil-
ity that Marxist theory can illuminate the form and particularly the content of the law. See
Tushnet, Review. Collings, Marxism and Law (1983), 68 Cornell L. Rev. 281.

229 Tushnet, A Marxist Analysis, supra note 206, at 96.
230 Tushnet, Truth, Justice and the American Way, supra note 227, at 1346.
232 E.g., see Tushnet, The American Law of Slavery, and Perspectives on the Development of

American Law, supra note 227.
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has developed an approach based on the Marxist theory of ideology. 232

From this perspective, the relative autonomy of the law can be seen as
a function of competing ways of understanding the world that are gen-
erated by the contradictions within the capitalist mode of production.
Its relative autonomy also results from the contradictory role of the
capitalist state which must facilitate the reproduction of capitalist rela-
tions of production and, at the same time, legitimate those relations. It
performs this legitimating task by appealing to popular ideas of justice
and ensuring that minimal levels of welfare are maintained.

B. Structural Limitation

The common law of employers' liability developed during a period
in which major changes were taking place in the economic organization
of England, the United States and Canada. To generalize: the first half
of the nineteenth century was a period in which capitalist relations of
production were rapidly supplanting older forms of labour organiza-
tion.233 The essence of the capitalist organization of production is that
the owner of the means of production (the employer) purchases labour
power from its owner (the employee) for a wage, on the understanding
that the finished product is the property of the employer. For this kind
of economic organization to exist on a widespread basis, legal principles
supporting private property and freedom of contract must be recog-
nized. More specifically, for a capitalist labour market to exist, the le-
gal system must assign to individuals the ownership of their own labour
power and recognize their freedom to sell it as a commodity that is
distinct from its bearer. Without this minimal compatibility between
the social organization of production and the legal system, a structural
crisis would ensue, leading either to the failure of capitalism to develop
or, more likely, to a transformation of the legal system itself.

A Marxist analysis goes beyond the stipulation of a minimal level
of compatibility between elements in a social formation and attempts to
clarify their causal relationships. Implicit in the base-superstructure
metaphor is a claim of causal primacy of the base over the superstruc-
ture. The thesis is that the forces and relations of production (the base)
are more fundamental than legal relations (superstructure) and there-
fore, in most cases, it is the economic base that imposes a structural

23 In particular, see Tushnet, Truth, Justice and the American Way, id. at 1346-1352.

23 For an overview of the development of capitalist production relationships in Canada, see
Pentland, supra note 199. For the U.S., see Gordon et al., supra note 19, esp. Chapter 3. For
England, see Thompson, The Making of the English Working Class (1963).
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limitation on the legal superstructure. a4 As a result, the development
of the law is not fully autonomous, but is constrained by the structural
requirements of the base.

Within the boundaries of structural limitation, however, there is
no necessity that there be an ideal fit between the content of the law
and the social and economic organization of society. Thus, the range of
structurally possible outcomes is greater than the subset of outcomes
which would be optimal for the reproduction of capitalist social rela-
tions. For example, although capitalism could not exist, as we know it,
without legal wage labour, there is no structural necessity that the law
require all aspects of relations between owners and workers to be re-
solved through the employment contract. Capitalism has survived quite
well with the presence of no-fault workers' compensation, employment
standards legislation and wage controls. This suggests at least the
structural possibility of a zone within which some autonomy in the ju-
dicial and political spheres is possible.

It has also been suggested that there is a structural relationship
between the form of the law and the economic organization of society.
Weber believed that one reason capitalism emerged in Europe was that
European states developed a legal form characterized by a high level of
logically formal rationality. This legal form was necessary to the devel-
opment of capitalism because it provided the greatest possible degree of
calculability in economic action. 23 5 From a Marxist perspective it has
also been argued that the commodity form and the legal form bear a
close structural relationship, either in the sense that the former gener-
ates the latter, or that they are homologous. 236 Again, one must be
wary of formulations which suggest that there will necessarily be an
ideal fit between a particular legal form and the economic organization
of society. The case of England, so troubling to Weber, is a good exam-
ple of this. Capitalism developed and flourished without either being
preceded by, or subsequently developing, a legal order that attained the
level of logically formal rationality that Weber observed on the Conti-
nent. Just as with the substantive content of the law, so, too, with its
form, it is impossible to explain it fully by just pointing to the develop-

234 Thus, in Wright's models of determination, supra note 225, structural limits only emanate
from the economic base, never from the other elements of the social formation.

235 For an excellent discussion of Weber's analysis of the relationship between law and capi-
talism, see Trubek, Max Weber on Law and the Rise of Capitalism (1972), 1 Wisc. L. Rev. 720.
More recently, see Kronman, Max Weber (1983).

236 See Pashukanis, Law and Marxism: A General Theory (1978) and Balbus, Commodity

Form and Legal Form: An Essay on the 'Relative Autonomy' of the Law (1977), II Law and
Soc. Rev. 571. For a critical analysis, see Anderson and Greenberg, From Substance to Form:
The Legal Theories of Pashukanis and Edelman (1983), 7 Soc. Text 69.
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ment or logic of capitalism. The range of structurally possible forms
will be greater than the subset of legal forms which are ideal for the
development and reproduction of capitalist economic relations.

C. Functional Compatibility

So far I have argued that bases limit superstructures, but that
there may not be an ideal fit between the two because some structurally
possible legal outcomes will be less functionally compatible with the
economic base than will others. Nevertheless it might be argued that
selection mechanisms operate in such a way to assure that a high level
of functional compatibility will be consistently maintained. For exam-
pie, Horwitz might point to class alliances and Gabel might point to a
theory of ideology to explain why some structurally possible alterna-
tives are almost never selected. The argument I make in this section is
that the functional compatibility between base and superstructure will,
in a capitalist social formation, be extremely difficult to appraise be-
cause of the contradictory functions which legal systems play in sup-
porting the base and because of contradictions within the base itself.
Therefore, even if some structurally possible alternatives which clearly
exhibit low levels of functional compatability are very unlikely ever to
be selected, there still remains a range of alternatives which might be
selected, but which are compatible with the base in different ways.
Thus, even when we move from a structural to a functional analysis, we
still preserve the basis for an argument in favour of the relative auton-
omy of the law. I argue, further, that it does make a difference in many
cases which legal alternative is selected because that choice can influ-
ence the direction in which conflict is resolved.

This functional argument proceeds from the assumption that bases
need superstructures and, in particular, that capitalist relations of pro-
duction are both facilitated and legitimated by the sanctioning of pri-
vate economic power that occurs when the legal system matches that
power with a legal right. With respect to facilitation, I think the claim
is relatively unproblematic. Assume as a fact that capitalists as a class
had the economic power to compel the proletariat to work in unsafe
conditions or face starvation. If that power is not sanctioned by a legal
right, then the power may be impossible to exercise (as would be the
case if exercise of the power was prohibited and the prohibition was
enforced) or inefficiently exercised because of the absence of means for
its realization in practice. In sanctioning the power of the capitalist
class, by matching it with a legal right to employ workers in unsafe
conditions on the basis that the worker "voluntarily" assumed the risk
of injury, the common law courts facilitated the development and
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perfection of capitalist relations of production. Terms and conditions of
employment were to be set by the labour market, not by tradition.2 37 It

has also been argued that the selection of the common law employer
liability defences facilitated industrialization by restricting the liability
of entrepreneurs so that the cost of their activities was socialized. 38 As
well, the formal dimensions of the law may also be said to perform a
facilitative function. Rules that exhibit a high degree of logically for-
mal rationality allow for a high level of predictability which facilitates
rational, profit-maximizing economic behaviour.

A more problematic claim is that bases need to be legitimated by
superstructures, and that one function of the law is to legitimate capi-
talist relations of production. The stability of those relations could be
achieved through ruthless suppression of dissidents, unreflective obedi-
ence to orders or individual calculations of self-interest.239 The base can
be, and frequently is, stabilized when people believe that, in general,
the practices associated with that order are just and therefore deserving
of obedience. The legal sanctioning of those practices can have the ef-
fect of fostering a belief in their justness.

The first part of the argument consists of two claims: That the
long term stability of a social system requires a reasonable level of con-
gruence between normative world views and social practices (although,
in the short run, it may be possible to maintain stability through force
of habit where that congruence is lacking); secondly, the principle of
social organization of capitalism, the separation of capital and wage
labour, and the exchange of equivalents in the marketplace, is not self-
legitimating since the dominance of its practices, by itself, does not en-
tirely obliterate alternative normative conceptions of social relations
and organization. Nor will it be in everyone's rational self-interest to
support the dominance of capitalist social organization. Rather, the le-
gitimacy of the practices of capitalism needs to be consciously defended
and superstructural elements of the social formation developed to fulfill
that need.

The second part of the argument requires a demonstration that the
common law can perform a legitimating function. Again, my aim here
is not to prove or disprove the claim, but to set out the structure of the
argument. One line of argument suggests that common law decisions

23 Hobsbaum, supra note 199.

23 See Friedman and Ladinsky, supra note 195, at 56.

239 For a provocative attack on the use of legitimation see Hyde, The Concept of Legitima-

tion in the Sociology of the Law (1983), Wisc. L. Rev. 379. Although I do not agree with the
author's conclusions, I found his clarification of, the uses of the concept extremely valuable. As
well, his criticism forced me to reconsider some earlier views.
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can legitimate social practices only to the extent that the legal institu-
tions themselves are perceived as legitimate. The legitimacy of legal
institutions can rest on both formal and substantive grounds. According
to the formal hypothesis, modern legal institutions are legitimate when
they decide cases through formal legal reasoning from a set of princi-
ples which are independently legitimate, either because they have been
derived from an accepted legal tradition generated over time, or be-
cause they are selected through a democratic political process. Thus,
the form of the derivation of the legal result, not its substantive con-
tent, determines its legitimacy. A second theory is that legal institu-
tions are able to identify changes in a social consensus constructed
outside the law and to select decision-rules which identify and express
that consensus. To maintain its legitimacy, therefore, the law must
choose and project a vision of justice which is held by significant ele-
ments of the population. Thus the law both constructs and legitimates
that vision, but when it departs significantly from such views, it will fail
to legitimate the practice and will lose its legitimating power.

To some extent the two theories can be linked - formal legitima-
tion has its substantive limits and substantive legitimation has its for-
mal limits. Formal legitimation will fail when the substantive princi-
ples, from which legal reasoning begins, are visible and subject to
extensive criticism; substantive legitimation will be weakened if courts
must continuously engage in instrumental reasoning to derive the de-
sired outcome. At that point legal institutions cease to appear as neu-
tral arbiters of disputes, but can be viewed as political institutions serv-
ing particular interests. According to this integrated view, although
legal institutions may move back and forth between formalism and in-
strumentalism, they are unlikely to consistently adopt an extreme ver-
sion of one mode or the other for a lengthy period, as their legitimacy
depends on their ability to juggle demands for both formal and sub-
stantive justice.

On the assumption that legal institutions both facilitate and, in
some way, legitimate, it may be argued that these functions are poten-
tially contradictory, providing a further basis for supporting and devel-
oping the theory of relative autonomy. If, for instance, a question is
raised in the common law courts respecting the legality of a certain
activity, and that activity will promote the development or expansion of
capitalist enterprise, then if the court sanctions the activity, it will fa-
cilitate that development. In that sense, the outcome can be termed
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functionally compatible with capitalist social relations.2 40 On the other
hand, judicial sanctioning may entirely fail to legitimate the activity, if
the court must strain against the weight of legal tradition, or if there is
no broad-based external consensus in favour of its sanctioning. Not
only may legitimation of this particular activity fail, it may also under-
mine the general legitimating power of the courts if the common law
becomes viewed as the coercive instrument of a powerful class rather
than as an expression of shared values. Conversely, if the practice is not
sanctioned, then the general legitimating power of the legal sanctioning
may be enhanced, but the law may impede the conduct of capitalist
production in that instance.

This analysis suggests that, even if selection mechanisms operate
to maintain a high level of functional compatibility between the law
and the capitalist social formation, the legal outcome would still be in-
determinate as there is a range of outcomes more or less equally com-
patible with a base containing within itself its own contradictions. In-
ternal contradictions in the system of production generate conflicting
world views and demands, and a class struggle pushes those demands
into the public arena. Ironically, the incomplete dominance or hegem-
ony of the ideas of the capitalist class, which creates the need for legiti-
mation, also imposes substantive limitations on what can be legiti-
mated. In turn, this generates the potential for contradictions to exist
between the need for facilitation and legitimation, since some practices
* which would facilitate cannot be legitimated even if legally sanctioned.
Further, it suggests that it makes a difference whether the law facili-
tates or legitimates, because legitimation may require concessions to
deviant world views:

A reform essential to capital's survival can also qualify as a 'victory of the politi-
cal economy of labour over the political economy of property'. There is victory
when capitalism is able to sustain itself only under the modification the reform
imposes on it. [Footnotes omitted] 241

However, it will rarely be clear at the outset whether the long term
interests of capitalism will be better served by reform or resistance. If
this is the case, then we cannot derive the specific content or form of
the law either from the analysis of structural limitation or functional

240 The number of instances in which a decision will have such clear cut impact is likely to be
smaller than is frequently imagined. See Epstein, The Social Consequences of Common Law
Rules (1982), 95 Harv. L. Rev. 1717, who has argued that in many situations the selection of
common law rules will have an insignificant or uncertain impact on allocative efficiency or wealth
distribution. In such situations one set of external factors influencing the selection of rules will be
removed, thereby expanding the autonomy of the law from those economic constraints. However,
Epstein concedes that employer liability rules did have significant economic effects.

241 Cohen, supra note 226, at 295-296.
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compatibility.
In sum, the thrust of this argument is that, from a Marxist per-

spective, it is impossible to treat legal development either as a simple
reflection of more fundamental forces, or as something that takes place
independently of those forces. Neither does this argument lead to an
eclectic approach to history, as it also outlines a logic of causation be-
tween legal and other elements in a social formation. It remains now to
apply this analysis to the development of Ontario's law of employers'
liability, and to examine how specific selection mechanisms operated at
a particular historical juncture to produce a particular outcome.

IV. EMPLOYER LIABILITY LAW IN ONTARIO
RECONSIDERED

By the mid-nineteenth century, capitalist relations of production
were expanding in Ontario. Wage labour was dominant and employers
as a class, having the economic power to hire labourers as a class to
work in unsafe conditions, did so. This fact presented itself to the
courts in the context of workers' claims that there should be no right to
employ persons in such conditions without a concommitant duty to pay
ex post compensation in the event that a worker was injured as a result
of an unsafe condition. By the time the issue reached the Ontario
courts, English and American courts had already chosen to sanction
that power by matching it with a legal right.242 There was no structural
necessity for them to do so since capitalist relations of production could
still have developed even if the law of employers' liability had evolved
in a manner more favourable to injured workers. However, it can be
argued that the rules the courts selected did facilitate the development
of a capitalist labour market and encouraged industrial enterprise. In
that sense it can be said that the law attained a high level of functional
compatibility with the capitalist social formation emerging at the time.

While I have not studied the process of judicial selection in Eng-
land and the United States, there is strong evidence that leading
judges, responsible for seminal decisions in the area (such as Shaw and
Bramwell), were unabashedly ideological and openly instrumental in
fashioning the law to fit their laissez-faire convictions. Although many
other judges were more reticent in expressing their views and manipu-
lating the law accordingly, the widespread acceptance of the newly de-
veloped law of employers' liability is evidence of the initial general ju-

22 For an excellent discussion of the language of matching of powers and rights, see Cohen,
id. 216-248.
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dicial support for its principles. Why those views predominated on the
bench requires further research, but recruitment patterns, class back-
grounds and professional associations of the judiciary would be useful
starting points. Further, the cases that arose were often ones of first
instance and, although the employer liability rules were not dictated by
existing common law precedents, those precedents did not impose a se-
rious impediment requiring tortured manipulations to justify their
selection.

In Ontario, the courts adopted English employer liability law be-
cause they considered themselves constitutionally bound to do so. Fur-
ther research is required to determine whether, in other areas of the
common law during this period, Ontario courts behaved differently
with respect to English precedents. However, because of the rigour with
which they applied the law in this area, it seems fair to conclude that
their personal views were not in conflict with the dictates of their role.
Again, it would be interesting to study such factors as recruitment pat-
terns to explain why such attitudes were prevalent amongst the
judiciary.

Although the common law sanctioned the economic power of em-
ployers to have workers employed in unsafe conditions, it failed to per-
suade many groups and individuals of its legitimacy. A strong source of
evidence for this conclusion is the propensity of juries to find employers
liable whenever cases were left to them. Further evidence is the fact
that legislative intervention quickly imposed statutory limits to the ex-
ercise of judicially sanctioned powers. Employer liability rules could
not be defended on the grounds that they were logically dictated by the
legal tradition, because competing precepts were available, such as re-
spondeat superior, drawn from a very different conception of human
relations than that of laissez-faire capitalism. Assuming that such con-
ceptions had not been eradicated from the popular mind, and that no
external consensus crystallized around the solution selected by the
court, their power to legitimize the practice was weak. In the absence
of strong traditional support or a new external consensus, the common
law may appear to have little effect other than that of reinforcing eco-
nomic power by legal coercion. Again, further research is needed on
the question of the popular and, especially, the working class percep-
tion of the common law courts in general, as well as to specific develop-
ments in employer liability law. In addition, it would be fruitful to
study the impact of the selection of the common law liability rules on
the working class. Is there any evidence of bargaining over health and
safety issues including demands for wage premiums or contractual
rights to compensation? To what extent did workers self-insure through
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their own organizations? Did workers' organizations seek law reform
by supporting litigation? To what extent was legislative change in this
area emphasized in workers' political action?

Assuming that judicial sanctioning failed to legitimate the practice
of hiring people to work in unsafe conditions without a concommitant
obligation to pay compensation in the event of injury, an interesting
question arises as to why courts in different jurisdictions responded in
such different ways. The English and Ontario courts refused to amelio-
rate the harsh consequences of the common law by modifying it, while
courts in many American jurisdictions did. As to the differences be-
tween England and those American jurisdictions which did judicially
modify employers liability, there are a number of factors which also
require further research. First, there may have been differences in the
acceptability of openly instrumental or consensus-seeking behaviour by
the judiciary. The legitimacy of judicial decisions in England may have
rested more strongly on formal appeals to an historical legal tradition
whereas in the United States the legitimacy of judicial decisions may
have been judged to a greater extent according to the courts' respon-
siveness to shifting social and political pressures. A second factor to be
examined is possible differences in recruitment patterns. Was the social
composition of the American bench more diverse? Did election of
judges in some American jurisdictions encourage greater responsiveness
to popular political demands? Thirdly, patterns of litigation may have
been affected by contingent fees or the availability of other resources
which might assist plaintiffs in bringing their claim before the courts.
This leads to a fourth factor: the response of those who were adversely
affected by the initial selection of common law rules. The strength of
that reaction and the forms it takes may also affect the way the court
responds when faced with a contradiction between facilitation and
legitimation.

With respect to the Ontario cases, at least one specific factor helps
to explain its failure to modify the common law, or even to apply it in a
more relaxed way to avoid the harshest results. The rules formulated in
England were simply accepted and applied without adaptation to local
conditions. This pattern of passive reception typified the Ontario courts
in the mid-nineteenth century.243 To the extent that the judiciary
favoured these rules, there was no need to depart from a formal role in
order to adopt them. A colonial mentality, placing responsibility for
developing the content of the law with the English courts, reinforced

243 Risk, The Last Golden Age: Property and Allocation of Losses in Ontario in the Nine-

teenth Century (1977), 27 U. Toronto L. J. 199 at 239.
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adherence to a formal model of the judicial role. The lack of legitimacy
achieved by legal sanctioning, and even personal discomfort with the
outcome of cases, raised a problem which was perceived as being
outside the legal powers of the courts to resolve. So long as English
courts did not modify the law, it was unlikely that Ontario courts
would.

Finally, there is the problem of explaining the response of the On-
tario courts to local legislation modifying the common law rules. Part
of the answer has already been given. Legal sanctioning of economic
power failed to legitimate its exercise and the common law appeared to
many to be operating coercively in denying compensation. To those On-
tario judges who felt discomfort with this situation, the legislation
would have come as a relief. Responsibility for the development of pub-
lic policy in this contentious area was clearly removed from the court,
leaving the less controversial task of case by case dispute resolution.
Moreover, the law itself gave them discretion to arrive at the result
they thought reasonable in the circumstances of each case and, to the
extent that the judiciary's behaviour is explained by passive acceptance
of English precedent, the same attitude would make their transition to
a substituted set of legislatively imposed rules all the easier.

Conversely, the appearance of modifying legislation would un-
doubtedly generate tension in a judge who actively endorsed the com-
mon law position, but who was committed to a formal definition of the
judicial role as one of applying valid laws. There were small acts of
resistance to the legislation, but on the whole it was interpreted and
applied in a fair, even liberal, manner. Aside from pointing to the
strength of formal attitudes, the modifications themselves should be re-
viewed. First, the limitations placed on the economic power of employ-
ers were rather small when placed in perspective. The imposition of
minimal standards and expansion of the right to compensation in the
event of injury did not challenge the institution of wage labour and
therefore did not strain the limits of structural compatibility. Although
the legislation may have imposed additional costs, it is unlikely that
they were substantial, and the impact of the development of employer
liability insurance may also have had an impact worth further
research. 244

Secondly, the legal regime which replaced the contractual bar of
deemed voluntary assumption of risk was founded on the notion of
fault. In that regard, the law of employers' liability was being brought

'" The study of Gersuny, supra note 151, is pioneering in this regard.
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into line with the more general notions of tort then emerging. This
scheme hardly presented a challenge to the liberal project of recon-
ciling conflicts arising between individuals exercising broad, legally
sanctioned powers. Courts were put in the position of adjudicating indi-
vidual claims on the basis of standards of reasonableness, reflected in
the language of the Factories Act. Only the most committed laissez-
faire ideologue would strongly resist this change, and most of Ontar-
rio's judges did not fit this description. Further, because determinations
of reasonableness are not amenable to being tightly constrained by
principles, judges were left with substantial discretion to "do justice" in
each case according to their own values. To the extent that there was
resistance to the expansion of employer liability, it was more easily and
safely expressed at the level of the individual claim than through statu-
tory interpretation. To test the hypothesis that judicial response to the
legislation depended on the degree to which it was reconcilable with the
premises of the common law, it would be useful to examine the re-
sponse of the courts to legislation respecting collective worker activity,
which was far more threatening than factory act or compensation legis-
lation. An examination of the behaviour of individual judges at the trial
and appeal levels might reveal the extent to which judges expressed
their own preferences in individual claims.

V. CONCLUSION

In reviewing the reported case law on employers' liability in Onta-
rio between 1860 and 1900, the seemingly frictionless transition of the
courts from the common law rules to legislative ones is extremely note-
worthy. The data did not fit, nor seem to be explained by historio-
graphic approaches premised either on the view that the law was a re-
flection of external forces, or that it operated autonomously of them.
The alternative, relative autonomy, seemed attractive, but the concept
needed a more careful articulation if it was to provide a useful guide
for further historical research.

I have tried to show that there were structural limits on the con-
tent and form of the law, but that these limits were broad enough to
accommodate a wide range of specific outcomes without triggering a
crisis. I then moved to a less abstract level of analysis, that of func-
tional compatibility, to show that, although it is useful to analyze judi-
cial outcomes in terms of their facilitative and legitimating effects, con-
tradictions between these two functions lead to the conclusion that a
variety of outcomes can be viewed to be more or less equally compati-
ble, albeit in different ways, with an economic base which itself con-
tains contradictory forces. Thus, again, at this lower level of analysis,
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we have found a basis for the autonomy of the law while still recogniz-
ing important external factors that limit it. On moving to the analysis
of judicial decision at the most concrete level, what emerges is a para-
doxical sense of their contingency. That is, numerous chains of causa-
tion came together at an historical moment to determine a specific re-
sult, but the number of determinants is so great that the outcome
cannot be explained by a few principles operating at a high level of
abstraction . 4 5 The failure to recognize this leads to the danger that
fruitful areas of inquiry will be foreclosed prematurely.

2' See Jessop, The Capitalist State (1982) at 212-13. He states what he considers a proper

goal for critical state theory:
Instead it attempts to explain the 'contingent necessity' of specific conjunctures and their
outcomes in terms of their various determinants. The concept of 'contingent necessity' with
its apparent contradictio in adjecto highlights the fact that, while the combination or inter-
action of different causal chains produces a determinate outcome (necessity), there is no
single theory that can predict or determine the manner in which such causal chains con-
verge and/or interact (contingency).

Such an approach excludes all pretence to the construction of a general theory and aims at
producing the theoretical tools with which particular conjunctures can be examined.
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December 14, 2018 

 
 

Chief Justice for The Court of Appeal for Ontario 
The Honourable Chief Justice George R. Strathy 

Chief Justice for the Superior Court of Justice 
The Honourable Chief Justice Heather Forster Smith 

Court of Appeal for Ontario and 
The Ontario Superior Court of Justice 
Osgoode Hall 
130 Queen Street West 
Toronto, Ontario 
MSH 2NS 

Dear Chief Justices, 

Fax: 

My name is Paul Taylor, I am an injured worker, with numerous physical and psychological 
disabilities. I have been a self-represented litigant on several matters in the Ontario Superior 
Court of Justice as well as the Court of Appeal for Ontario. I am writing you not knowing if you 
will receive this letter. How to contact you, the Chief Justices, has been intentionally left off any 
information about our court system in Ontario. I am writing you both, the Chief Justice for 
Superior Court of Justice and the Chief Justice for the Court of Appeal for Ontario, to attempt to 
understand why injured workers who are self-represented, and suffering from numerous 
physical and psychological disabilities, such as myself, are not respected for who and what we 
are by the Justices in Ontario. Moreover, the disrespect falls well into the area of pure hatred! 
This leads me to the question of: 

Why do the Justices in Ontario hate injured workers so much, to deprive injured workers of any rights? 

I hear many people say: "You can't sue a WCB/WSIB/WorkSafe in Canada". When I ask them 
why, they have no answer, except "because". I sought redress within our court system for one 
simple reason, to seek justice for injured workers, like myself. I learned that in Canada, like 
most countries, we have three parts to our government. The three parts of government are 
constitutionally empowered and obligated: the legislature, who creates the laws; the executive, 
who ensures the laws are put into practice; and most importantly, the judiciary, who has the 
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constitutionally empowered responsibility and obligation to ensure the actions and laws of our 
government, the executive, and the legislatures, comply with our Constitution. In addition to 
my fight in the courts for justice for injured workers, I have also run for political office and will 
continue to run in future Provincial and Federal elections, to fight for fairness for all Canadians. 

To anticipate your form-letter response, I have also sent a copy of this letter to the Law Society 
of Ontario and the Canadian Judicial Council, in the form of a complaint. I am also in the process 
of preparing a motion to extend time and application for leave to appeal, the Court of Appeal 
for Ontario decisions (C63503, and now C65144) to the Supreme Court of Canada. This will 
cover any advice in your response, as to the next steps. However, I am utterly skeptical of any 
real response, action, or justice, but I will continue to fight for justice for injured workers, 
regardless. For injured workers of Canada, justice has fallen into severe disrepute! 

While the actions of the Justices of Ontario towards individuals, such as myself, can only be 
perceived as extremely troubling, I do wish to express my sincere gratitude. My gratitude goes 
out to all the Justices of Ontario for the extremely difficult work they must endure. I cannot in 
any way imagine the work they must do, or how they must do it. Knowing that our Justices 
must preside over some cases, which can only be described as pure evil. All this, to attempt to 
right the wrongs, within our society. All the while being exposed to the worst of mankind. It 
must leave a great psychological impact on the justices. For their devotion to justice, I am very 
grateful. For this reason, I struggle with great difficulty, to reach my conclusion that: 

the justices of Ontario must hate injured workers who are self-represented and have disabilities. 

I have provided proof and substantial justification for the conclusion, starting with what is really 
defined as "respect" and what is really defined as "hatred". 

Among several definitions for "Respect" the following is the most appropriate for this specific 
situation: 

"Due regard for the feelings, wishes, or rights of others." 

The Carswell Canadian Dictionary of Law 4th Edition defines "hate or hatred" that it: 

" ... connotes emotion of an intense and extreme nature that is clearly associated with 
vilification and detestation ... a most extreme emotion that belies reason; an emotion 
that if exercised against members of an identifiable group, implies that those individuals 
are to be despised, scorned, denied respect and made subject to ill-treatment on the 
basis of group affiliation". 
Further states that hate/hatred: 
"As referred to in human rights legislation, extreme ill-will and an emotion which allows 
for no redeeming qualities in the persons to whom it is directed; and unusually strong 
and deep-felt emotions of detestation, calumny and vilification" (p. 578) 
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Unfortunately, injured workers, with disabilities, that represent themselves within our court 
system, are not being treated with respect by the Justices of Ontario. Injured workers are even, 
in most cases, being treated with hatred. This is very troubling, as injured workers who are self
represented in the courts are representative of three separate recognized Charter statuses or 
classes of Canadians. The status or classes of Canadians are: 

• self-represented litigants, and not just those SRLs in family law, but in all areas of law 
such as civil, criminal, administrative, and so on; 

• individuals who are injured at work, or more accurately stated, victims of workplace 
accidents; and 

• those persons with disabilities people who suffer from physical disabilities, yes physical 
disabilities that cannot be seen and psychological disabilities. 

Self-Represented Litigants Are Being Hated by The Justices of Ontario: 
I wish to mention that while I raise concern with the Justices in Ontario, I do wish to state that 
the court clerks have been very helpful and kind to Self-Represented Litigants ("SRL"). 
Initially, when I started my fight in the court system against the Workplace Safety & Insurance 
Board ("WSIB") and the Workplace Safety & Insurance Appeals Tribunal ("WSIAT"), I believed 
that being treated fair by the justices, as an SRL, just meant simply a right to be able to speak 
on your own matter and that was all. I was unaware of my true rights as an SRL and were made 
clear to me when I learned of the Canadian Judicial Council's ("CJC") Principles on Self
Represented Litigants and Accused Persons, which was adopted by the CJC in 2006, some 12 
years ago I might add. I also learned that the Supreme Court of Canada ("SCC") adopted the CJC 
principles, as common law in Canada, in their case of Pintea v. Johns (2017) sec 23. The sec in 
their decision, dismissed a decision of a lower provincial appellant court to hold an SRL in 
contempt. The sec in their decision, agreed that the SRLs are not aware of all the laws, 
procedures, and processes of the courts. As such, the sec has made it quite clear that SRLs 
should not and cannot be held to the same standard as a represented party, or more 
importantly, an experienced lawyer. The sec dismissing a contempt charge sends a very loud 
message. That errors made by SR Ls can even be extremely serious in nature, and that these 
errors must be overlooked by the courts, which is in the interest of justice. 

In my past experiences with the Superior Court of Justice and the Court of Appeal, I have 
experienced many instances of where I was punished by the courts for errors that I had made 
as an SRL. Errors that would not have been made, had I been an experienced lawyer. More 
importantly errors, that were not as serious as a contempt charge. 

In my own personal experience, in February 2014, I prepared and filed a statement of claim 
against the WSIB and the WSIAT. My claim was based on the WSIB & the WSIAT had acted in 
bad faith when they administered my claim and appeals. My advancement of bad faith was to 
remove the individual immunity from the WSIB staff, the WSIAT staff, and the WSIB medical 
consultants. This is specified in s. 179 ofthe WSJA S.O. 1997. Bad faith is also the main element 
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of Tort of Public Misfeasance. As I am sure you are aware, bad faith is an act of knowing, 
intentional, deception. This is something one would think the courts would be very opposed to 
and take a very strong stand against. Instead, the Superior Court of Justice and the Court of 
Appeal for Ontario endorsed and rewarded this behavior of bad faith on the part of the WSIB 
and the WSIAT. 

The Superior Court of Justice endorsed bad faith as an acceptable practice of the WSIB and the 
WSIAT. This was done when the court allowed the WSIB & the WSIAT's motion to dismiss my 
claim. The Superior Court of Justice stated that my claim lacked a cause of action and the court 
lacked jurisdiction. His Honour Justice Price later stated in his costs endorsement that my claim 
may have been successful had it been prepared by an experienced lawyer. His Honour Justice 
Price also claimed that the court lacked jurisdiction for some claimed damages, being benefits, 
but not all claimed damages, but dismissed my entire claim. 

The matter was appealed to the Court of Appeal for Ontario. The Court of Appeal confirmed his 
Honour Justice Price's decision that the court lacked jurisdiction in their decision C63503 dated 
February 6, 2018. I found this to be extremely contradictory, as the Court of Appeal for Ontario 
in a previous decision of Castrillio v. WS/8 stated at para 66 that: 

"The case makes it clear that, as a general principle, the legislature cannot 
completely oust the jurisdiction of the Superior Court, including, most pertinently, an 
allegation of misfeasance in public office related to its use of statutory power for an 
improper purpose." 

When I made mention of jurisdiction in Castrillio v. WS/8 to the Court of Appeal, His Honour 
Justice Laskin, His Honour Justice Huscroft, and His Honour Justice Paciocco sitting for the Court 
of Appeal for Ontario, claimed I would only be able to advance such a claim if it was a class 
proceeding. I also raised the point to the Court of Appeal for Ontario that the issue of whether 
a WCB/WSIB can be sued was already dealt with in Alberta, in the case of Wolfert v. Shuchuk 
ABCA 109. This case also went before the SCC. The matter was ruled that injured workers can 
sue a WCB/WSIB/WorkSafe and the claim should not have been prematurely dismissed by the 
lower court in Alberta. His Honour Justice Laskin, His Honour Justice Huscroft, and His Honour 
Justice Paciocco sitting for Court of Appeal for Ontario, in their decision not only ignored this 
case, claiming it was Alberta and not Ontario, but went beyond this and stated in a mocking 
way that "there was no tort of bad faith". Ironically, the Court of Appeal in the same decision 
of Castrillio v. WS/8 stated that: 

"The law, as set out in Freeman-Maloy, is that the claimant need not allege or prove 
actual malice in order to make out the mental element of the cause of action of 
misfeasance, only bad faith." (p. 14) 

Both cases previously mentioned make it clear that, as a general principle of law in Canada that, 
the legislature cannot completely oust the jurisdiction of the Superior Court, including, most 
pertinently, an allegation of misfeasance in public office related to its use of statutory power for 
an improper purpose. It was clear to me that neither the Superior Court of Justice, nor the Court 
of Appeal for Ontario would listen to anything I had written, to say, or to argue, as I was just an 
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SRL. Not to mention, I had advanced several Charter arguments which were completely ignored 
and not even mentioned in their decisions. 

The negative indifference by justices towards self-represented individuals was clearly confirmed 
in the research report conducted in 2015, by the eminent legal scholar Dr. Julie Macfarlane who 
heads the National Self Represented Litigants Project. Where in the report entitled "The Use of 
Summary Judgment Procedures Against Self-Represented Litigants: Efficient case Management 
or Denial of Access to Justice?" at page 9 of the report highlighted the fact that "The number of 
summary judgment applications against SRLs rose by more than 1000% between 2004 and 
2014". The report further stated that "96% of applications for summary judgement against 
self-represented parties was successful." This is a shocking finding, considering that this 
unethical behavior has been acknowledged by the OC, the Supreme Court of Canada, and by 
his Honour Chief Justice Strathy, who said in his Honour's speech on September 13, 2018 with 
the opening of the courts that: 

"The court system remains inaccessible to many Ontarians, particularly the most 
vulnerable members of our society. In many instances, their legal problems intersect 
with their economic, family, health, and social issues." 

Unfortunately, and with great respect, I submit that his Honour Chief Justice Strathy did not go 
far enough, as His Honour Chief Justice only made mention of concerns with SRLs in the family 
court system and no other. In reviewing civil cases involving injured workers, I can find no 
successful cases involving an injured worker who is an SRL. Most injured workers are left 
without any form of representation. Injured workers are mostly low income and suffer from 
numerous physical and psychological disabilities. Injured workers are without question "the 
most vulnerable members of our society" All of the civil cases against the 
WCBs/WSIB/WorkSafe were denied with the use of summary judgements! 

Ironically, the Honourable Chief Justice Strathy's speech was made on the same day I was an 
SRL before the Court of Appeal for Ontario. I was arguing my motion and appeal. My motion 
was heard by the panel. My motion was requesting the Court of Appeal for Ontario 
accommodate disabled persons who can not attend the appeal hearing due to their disabilities. 
Not surprisingly, both my motion and my appeal were dismissed by the Court of Appeal. 

This brings me to another person who experienced ill-treatment as a SRLs. A gentleman by the 
name of Norman Traversy, when he was attempting to get justice within the court system, was 
escorted out of the Ottawa court building by the Ottawa Police Services. He posed no threat to 
the court, staff, or anyone. He showed the court staff and the presiding judge nothing but 
respect. He was simply waiting for his name to be called to see the judge. More troubling was 
the concern he was not even informed of any wrong doing, if he in fact did any. Mr. Traversy 
also suffers from PTSD, which he suffers from, for being a first responder, who responded to 
many fires and countless horrific accidents. Clearly his disabilities were not accommodated by 
the judge, the court staff, or the Ottawa Police Services, let alone his Constitutional Rights. 
Accommodating persons with disabilities is my next concern. 
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Disabled Persons Are Being Hated by The Justices of Ontario: 
In my Court of Appeal hearing on September 13, 2018 the court clerks provided an 
accommodating courtroom and even provided a hearing device for a hard of hearing individual. 
For which I am extremely grateful for. However, all too often I have watched others and 
experienced myself be discriminated against by the Justices of Ontario. This was simply because 
the Justices of Ontario do not understand how, or even if they must accommodate persons 
with disabilities. In my observation of others, I watched as an SRL in Brampton Superior Court of 
Justice who stated to the Justice on countless occasions he was unable to represent himself due 
to his psychological disability from a head injury. He also stated on numerous occasions to the 
Justice that he did not understand what was being said to him and he required the assistance of 
a friend - a 'McKenzie friend'. This was denied by the Justice. The Justice went beyond denying 
his request and in turn, mocked his request. The justice stated there was no such thing as a 
'McKenzie friend' because her Madam Honour never heard of it. 

In my own personal experiences, when I was before his honour Justice Lemay in Brampton. I 
had respectfully asked the court to record the proceedings in accordance with the Superior 
Court Practice Directive. This was signed and ordered by her Honour Madam Chief Justice 
Heather Smith. I explained to his Honour Justice Lemay that the normal procedure is to ask the 
court to record for note taking purposes. I further explained that this does not apply for 
persons with disabilities, such as myself, as it states in the practice directive. Meaning disabled 
persons can record court proceedings, without consent of the court. I was asking the court out 
of respect, to not surprise them. His Honour Justice Lemay did allow me to use the recorder, 
but with strict limitations. Something that left me concerned. Later when I would go before the 
Court of Appeal for Ontario, I was completely denied my request for accommodations. I was 
advised I could obtain a recording of the hearing from the court after the appeal hearing was 
completed. 

Among the many physical and psychological disabilities, I suffer, one is Attention Deficient 
Disorder - ADD. It simply means I struggle to focus at times, more so in stressful situations. I had 
mentioned this to the Brampton Superior Court of Justice. Prior to the motion hearing, before 
his Honour Justice Price. I had also carefully prepared and wrote out my oral arguments in 
advance. This was so I could stay focused, raise critical points, as well as stay on time. I was only 
able to get part of what I had to say before being stopped by his Honour Justice Price and asked 
several questions. This left me leaving many important points out. In one instance, his honour 
put forth an argument to me, that "if a person becomes 100% disabled then an employer would 
have to accommodate this." This statement left me with the impression he was very opposed to 
having to accommodate any disabled person for any reason. I thought why am I having to 
defend my right to disabilities, a right which is guaranteed by the Human Rights Code and the 
Charter? Both of which have supremacy over all other laws in Ontario. This is not and should 
not be, a legal argument. It is like a person who believes in a religion being asked to prove their 
belief in the religion. Or, a person having to prove their belief in their gender being male, 
female, or whatever. As I stated to His Honour, it was and is ridiculous! 
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When the matter went before the Court of Appeal on December 18, 2017, again I had prepared 
my oral statement and arguments in advance. I was again stopped mid-argument and did my 
best to stay focused, but again I had missed many important points. My many disabilities were 
ignored and not accommodated by the courts. It was as though they hated me as a person with 
disabilities. 

In my arguments again before the Court of Appeal on September 13, 2018 I had filed a motion. 
Unfortunately I was not financially able to provide a hard copy and my electronic copy was not 
provided to the justices. My motion was to request to accommodate Canadians with disabilities 
by being allowed to video record the hearing and it was denied. The request for 
accommodation was not unreasonable and was fair. The justices were more concerned with 
the recording of a court proceeding and quoted s. 130 of the Courts of Justice Act R.S.O. 1990. 
The Justices made no mention of the Ontario Human Rights Code or the Charter. Both of which 
have supremacy clauses over other laws, including the Courts of Justice Act. 

While the Justices of Ontario provide some accommodations for persons with disabilities, they 
clearly do not go far enough. Some of the ways they could do more is: 

• Protecting a disabled person from unfair justice by allowing a friend to assist them; 

• Considering any actions or inactions of a disabled person to be that of a simple error 
which should & must be overlooked, as well as accommodated for; 

• Allowing individuals to record the proceedings due to their disabilities, whether audio 
or video; and 

• Allowing the rebroadcasting of appeals and trials for person with disabilities who 
cannot attend these hearings due to their disabilities. 

This leaves a reasonable person, with the sense that the Justices of Ontario are systematically 
targeting a group of individuals who are disabled and, in the process, displaying hatred through 
their actions and inactions. This hatred is displayed even more so in my last group/class of 
Canadians, which is injured workers. 

Injured Workers Are Being Hated by the Justices of Ontario: 
Finally, the issue of the treatment by Justices in Ontario towards injured workers, who really 
are victims of workplace accidents, leaves one with the disturbing impression that injured 
workers are hated by the Justices of Ontario. Hundreds of civil law cases have been reviewed 
involving workers compensation boards ("WCB/WSIB/WorkSafe") and injured workers across 
Canada. There are very few, if any, successful cases where injured workers have been 
successful in suing the WCBs in Canada, especially in Ontario. The only successful case found 
was the before mention cases of Castrillio v. WS/8 and Shuchuk v. Wolfert in Alberta. Both 
matters never even went to trial and settled out of court. This leaves many with the impression 
that the Justices in Ontario have an ulterior motive of wrongly protecting the administrative 
justice system, specifically the workers compensation system. This then allows unlawful actions 
by the WSIB, the WSIAT, their staff, and their consulting staff against Canadians who are in 
most cases suffering from very serious injuries. The justices of Ontario have allowed the WSIB 
and the WSIAT to do whatever pleasures them with injured workers, regardless of the Rule of 
Law! 
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In my first attempt at justice for injured workers, I attempted to get lawful redress from the 
unlawful actions on the part of the WSIB & the WSIAT. Redress is something that all free 
persons should have and must have a right to, or simply put, we do not have rights at all! As Sir 
Justice William Blackstone stated in his Commentary of Common-law English Law, and was 
stated almost 300 years ago that: 

"For it is a settled and invariable principle in the laws of England that every right when 
withheld must have a remedy, and every injury its proper redress."(Blackstone 1832) 

A legal principle that is very similar to our Charter of Rights and Freedoms specifically s. 7 - life, 
liberty, security of person; and s. 24 enforcement or redress of such infringed rights. 

My attempt at legal redress was denied by the Ontario Superior Court of Justice and the Court 
of Appeal for Ontario. The court's justification was that the courts lacked jurisdiction both in 
common-law and in Charter infringement. This is something I find very hard to accept or even 
believe. On its own, the assertion by both courts violates the legal principle ofthe "Rule of 
Law" which states: 

"The rule of law refers to a legal principle of governance in which all persons, 
institutions and entities, public and private are accountable to laws that are publicly 
promulgated, equally enforced and independently adjudicated, and which are consistent 
with international human rights norms and standards." (U.N. 2004) 

It is clear to many that the Justices of Ontario are not only protecting the administrative justice 
system, but are violating provincial laws, Canadian laws, the Constitution of Canada, 
international laws and virtually all legal principles in the process. The only legitimate 
explanation is that the Justices in Ontario must hate injured workers. 

In a second matter that I attempted to have resolved by the courts was the amount and length 
of institutional delays within the workers compensation system in Ontario. Many injured 
workers across Canada are ill-informed by the courts that injured workers have a right to 
speedy determination and payment of benefits. This being in lieu of being able to sue their 
employers. This is a widely used excuse in Canada, by its courts. However, when I recently 
raised the issue of the amount and length of systemic delays, in some cases reaching years and 
even decades within the workers compensations system, my concerns, my appeal, and my 
motion were all ignored and dismissed. This was done by both the Superior Court of Justice and 
the Court of Appeal for Ontario. It was as though I, as an injured worker, has no rights in 
Ontario. Ironically, I was very disheartened by the Ontario Superior Court and the Court of 
Appeal decisions, especially when I raised mention in my arguments of an 800-year-old charter, 
the Magna Carta, which states: 

"To none will we sell, to none will we deny, or delay, the right of justice" 
(Magna Carta 1215 c. 40). 

This roughly translates and has even recently been quoted by the Canadian Senate as "Justice 
Delayed is Justice Denied'' in their report on criminal justice reform. Ironically, when my matter 
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was before the Superior Court of Justice, Her Honour Madam Petersen raised the point of why 
she should give me preferential treatment over other injured workers, waiting just as long or 
longer. This was in response to my claim of being urgent. To this I reply, "Fiat justice ruat 
caelum" or in English "let justice be done, though the heavens may fall". This was quoted from 
a famous English case of Somerset v. Stewart (1772). I also argued with Her Honour that it may 
appear to be preferential treatment, but she need not worry, as I would ensure all injured 
workers would also go with me. I also argued that it would not be a valid argument, as 
previously in a criminal matter before the sec in the case of R. v. Jordan. The sec, as I am sure 
you are aware slammed the government for not acting to respond to institutional delays. 
Troublingly, the courts in their decisions give the perception that injured workers matters could 
wait indefinitely making it not years, or decades, but a generational issue. Where injured 
workers are forced to pass their appeals onto their children and grandchildren to fight for them. 
The Justices justification is that well, injured workers have waited and well they can continue to 
wait. This argument is routinely used by the Justices, even ifthe injured workers are being 
pushed into poverty, homelessness, and starvation! 

Therefore, the Justices of Ontario have intentionally denied justice to all injured workers for no 
legitimate reason, but to make the administrative justice system seem perfect, when they know 
it is not. The justices of Ontario in doing nothing to help injured workers, they have placed 
hundreds and even thousands of hardworking Ontarians into poverty, but for no other reason 
than the fact that the Justices of Ontario must hate injured workers. 

What is even more disturbing is that the Justices in Ontario believe they are doing Ontario 
taxpayers and society a great service when they ignore the rights of injured workers, but they 
are not! When injured workers legitimate claims for workers compensation benefits are 
wrongly delayed and denied, injured workers are then forced onto taxpayer funded social 
programs such as Ontario Works, OHIP, OSAP, CPPD, etc. It has been estimated that more than 
1,400 injured workers are forced onto OW& ODSP each and every month in Ontario, due to 
the systemic failures from the workers compensation system, which is solely funded by 
employers and not taxpayers. 

In conclusion, and before you inform me, I will have to file an appeal, please note that as I 
mentioned earlier, I am presently preparing a motion and application to the sec. I have never 
done th is before, so it is taking me a considerable amount of time to learn the process, not to 
mention overcoming my physical and psychological disabilities. I have also sent a copy ofthis 
letter to the CJC and the Law Society of Ontario, counsel for the WSIB and the WSIAT, my MPP 
and my MP. I wish to state that the actions of the Justices of Ontario towards individuals such 
as myself, who are self-represented injured workers with disabilities, have placed our justice 
system into severe disrepute! For their only driving force, is to despise injured workers who 
were self-represented and disabled, was covert self-motives. What other reason could one 
justify their actions and inactions against me and others. This as I indicated above is the legally 
defining factor of what hatred is. 
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I wish to say that I wish no disrespect to the Justices of Ontario, or to you the Chief Justices, but 
I strongly believe I would be showing total and utter disrespect to our justice system if I do not 
say, do anything, or even make you aware of the current crisis within our justice system. 

nin respectfully yours, 

 
Paul Taylor 
Respect: "a feeling of deep admiration for someone or something elicited by their abilities, qualities, or 
achievements!" 

c.c. Canadian Judicial Council of Canada 
Law Society of Ontario 
M. P. Lloyd Longfield 
M.P.P. Mike Schreiner 
Mr. J.D. Belec - Counsel for WSIB 
Mr. M. Fenrick-Counsel for WSIAT 
Injured Workers of Ontario 
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paultayl@hotmail.com

From: Registry-Greffe <Registry-Greffe@SCC-CSC.CA>
Sent: March 26, 2018 2:00 PM
To: Paul Taylor
Subject: RE: Application for Leave to Appeal inquiry

Dear Mr. Taylor, 
 
This will acknowledge receipt of your email dated March 11, 2018. 
  
Section 40 of the Supreme Court Act provides that the Court can hear appeals from “any final or other judgment of the 
Federal Court of Appeal or of the highest court of final resort in a province, or a judge thereof.” That means that the 
decision you are appealing from must be a final judgment that cannot be appealed anywhere but in this Court.   
 
I am enclosing a link to our website wherein you may refer to a guide for self-represented litigants and other reference 
material to assist you in preparing your application for leave to appeal (http://www.scc-csc.ca/res/unrep-nonrep/index-
eng.aspx). The Forms are also available on our website at: https://www.scc-csc.ca/unrep-nonrep/app-dem/forms-
formulaires-eng.aspx . 
 
If you would like to request that your appeal be heard at the same time as another Supreme Court of Canada appeal, 
should you be granted leave to appeal, we suggest you include this request with your application for leave to appeal 
material.  I also suggest that you contact a lawyer since he/she would be in the best position to advise you on the rights 
and remedies available to you, as may be the case. 
  
If you have any questions, please do not hesitate to get in touch with the Registry Branch at 1-844-365-9662. 
  
Kind regards, 
 
 
 
 
Registry-Greffe  
 
Registry Branch |  Direction générale du greffe 
Supreme Court of Canada | Cour suprême du Canada 
301 Wellington Street | 301, rue Wellington 
Ottawa, Ontario K1A 0J1 
Registry-Greffe@SCC-CSC.CA 
Tel. | Tél.: 613-996-8666 / 1-844-365-9662 / Fax | Téléc.: 613-996-9138 

 

From: Paul Taylor   
Sent: Sunday, March 11, 2018 10:22 PM 
To: Registry-Greffe <Registry-Greffe@SCC-CSC.CA> 
Subject: Application for Leave to Appeal inquiry 
 
Good Morning, 
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My name is Paul Taylor, within the next few weeks I am hoping to prepare serve and file my application for leave to 
appeal to the Supreme Court of Canada. My appeal is based on a matter of workers compensation. I recently learned of 
a similar case  court file No. 37803 in Jaskarn Singh Gill v. WorkSafeBC. I was wondering what the process is if cases are 
similar in nature or does the court wait until leave is first granted before combining like cases? 
 
Respectfully yours, 
 
Paul Taylor 

 
 

 
   

Volume III - Page 86 of 208





1

paultayl@hotmail.com

From: Registry-Greffe <Registry-Greffe@SCC-CSC.CA>
Sent: March 27, 2018 2:19 PM
To: Paul Taylor
Subject: RE: Application for Leave to Appeal inquiry

Hello Mr. Taylor, 

I acknowledge receipt of your email dated March 26th, 2018. 

If you would like to apply to have the filing fee of $75.00 waived, simply write a letter to the Registrar outlining your 
financial circumstances and why a fee should be waived in your case. This letter should be submitted at the same time 
as your application for leave to appeal. 

Please note that the Registrar has the discretion to waive any of the fees set out in Schedule A of the Tariff of Fees. 

If you have any other questions, please do not hesitate to get in touch with the Registry Branch toll-free at 1-844-365-
9662. 

Thanks and kind regards, 

Registry-Greffe 

Registry Branch |  Direction générale du greffe 
Supreme Court of Canada | Cour suprême du Canada 
301 Wellington Street | 301, rue Wellington 
Ottawa, Ontario K1A 0J1 
Registry-Greffe@SCC-CSC.CA 
Tel. | Tél.: 613-996-8666 / 1-844-365-9662 / Fax | Téléc.: 613-996-9138 

From: Paul Taylor   
Sent: Monday, March 26, 2018 2:56 PM 
To: Registry-Greffe <Registry-Greffe@SCC-CSC.CA> 
Subject: RE: Application for Leave to Appeal inquiry 

Good afternoon, 

I was also wondering if you could send me a SCC court fee waiver and the guide if there is one available. 

I remain respectfully yours, 

Paul Taylor 
Fear No More, so we can Fight the Good Fight! 
#WorkersCompIsARight  
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Respect: “a feeling of deep admiration for someone or something elicited by their abilities, qualities, or achievements!” 
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paultayl@hotmail.com

From: Marie-France Major <mfmajor@supremeadvocacy.ca>
Sent: April 13, 2018 12:02 PM
To:
Cc: Eugene Meehan Q.C.
Subject: Leave to Appeal

Good afternoon, 
 

1. My colleague Eugene Meehan is not in the office today but he has asked that I respond to your email. 
2. Unfortunately we will not be able to act as agents  and provide agency services as we are conflicted out. 

 
Regards 
 
Marie-France Major 
Partner 
T 613-695-8855 
supremeadvocacy.ca 
 

From: Paul Taylor  
Sent: Friday, April 13, 2018 11:35 AM 
To: Eugene Meehan Q.C. 
Subject: Leave to Appeal  
  
From: Paul Taylor  
Phone: 2  
Subject: Leave to Appeal 
 
Hi, 
Without wasting your time I will first ask does your law firm perform pro Bono work? 
 
Simply I filed a civil lawsuit against the WSIB (Ontario Workers Compensation Board) and the WSIAT (Ontario Workers 
Compensation Tribunal).  
 
In response both defendants filed a motion to dismissed my claim. the WSIAT filed a second motion to exclude & seal 
my audio recorded evidence. 
 
I was self represented - Not by choice. I say that as most judges and lawyers have a false belief that people self 
represent for the fun of it or because they think they are smarter, when in fact it is simply because they do not have the 
money to pay for the services. Needless to say I have done research on this subject. This is partly why I am trying to get 
help.  
 
the motion Judge in Brampton dismissed my claim. However he did not seal the evidence, but did disregard it. 
 
I then appealed tot eh Court of Appeal for Ontario. 
 
In discussions the only question the court wanted answered was tot he issue of jurisdiction of the court regarding 
section 123 of the WSIA. I argued it cannot apply as this matter has already been tot he Supreme Court in Shuchuk v. 
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Wolfert where the SCC stated a person MUST be given the chance to go to trial.  
 
This argument was ignored by the COA and they denied my appeal.  
 
I am presently in the process of applying for leave to appeal tot he SCC as a self rep I am seriously overwhelmed. Not to 
mention I suffer from numerous physical and mental disabilities which hamper my ability to effectively represent 
myself. Regardless I am still trying to ensure all have some form of access to justice.  
 
Let me know if you can take it on for free or if not the cost for unbundled services.  
 
yes I have contacted other organizations to no avail. 
 
-- 
This e-mail was sent from a contact form on Supreme Advocacy LLP 
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paultayl@hotmail.com

From: Paul Taylor
Sent: January 14, 2018 5:54 PM
To: Jean-Denis_Belec@wsib.on.ca; Andrew.Lokan@paliareroland.com
Subject: Taylor v. WSIB & WSIAT

Good Day Mr. Belec, 
 
I first wish to apologize for dispensing with the normal pleasantries, but I am extremely 
angered by the current retaliatory actions of the WSIB! I am doing everything I can to remain 
respectful to you, your associates, Mr. Lokan, and his associates. Who I hold in the highest 
regard. However, I wish to make it very clear the recent actions of the WSIB are without 
question, beyond frustrating, intolerable, unethical, immoral, unconstitutional, illegal, and 
most importantly, as a Canadian, I will not stand for it!   
 
As you may recall in September 2017, I had sent a request to the WSIB, which was to be 
compensated for over the counter medications and topical pain cremes. This request was 
separate of the already prescribed and WSIB approved medications I was taking. I was of the 
opinion and still am, that the over-the-counter medications and topical pain cremes were 
solely used as a result my workplace injury and why should I have to pay for them. Therefore, 
they should and must be compensated by the WSIB as medical benefits. To my surprise, today 
when I went to the drugstore to pickup my prescription, I was advised by the pharmacist that 
the WSIB was not covering any medications for me. I wish to make it clear, I was not advised 
of this by the WSIB, in anyway. In the last decision of the WSIB, I was only advised that the 
WSIB would not cover over the counter medications and topical cremes. The troubling part 
that I am struggling with, is that it is clear to me the WSIB lacks any form of compassion. As 
you know, my income is extremely limited. In the past, when I have ran into financial 
difficulties with attending school to better myself, I have begged both the WSIB and the 
WSIAT for some help, even a little financial help, to help me through school, but in their 
typical arrogance and pure hatred to persons with disabilities, this request was blatantly 
denied. I will not beg this time! I will only inform you that the money I used to pay for the 
desperately needed medication was originally allocated to paying my fees for school. This will 
therefore, prevent me from attending school. You know, I actually find humor, when the 
workers compensation staff say that it is not personal. You see now, I want to play them the 
audio recording of the WSIAT staff persons, laughing at me, and calling me a fucking joke! 
Then after playing that recording, ask the staff person - is this not personal?     
 
I could careless the reasons, if any, as to the actions of the WSIB! I can only perceive the 
actions as nothing short of retaliatory and personal, against myself as a self-represented 
Canadian citizen attempting to stand up and fight for my rights! I say this, as any reasonable 
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person would perceive it that way. Not to mention of course, how any honorable justice of the 
Superior Court of Justice and/or the Court of Appeal for Ontario, would likely perceive it that 
way, as well. 
 
As I previously mentioned to you in person, I had indicated I would be filing a ‘Writ of 
Mandamus’ with the court. This is almost complete and will be filed with the court shortly. 
This would be to respectfully request the court command the WSIB and the WSIAT to expedite 
the appeal process. The reasoning is that the current appeals process, without a doubt takes 
way too long! For example, in the over the counter medication decision, it is now mid-January 
2018 and no date is set for a WSIB appeal. This is almost four months. I am greatly concerned, 
as the workers compensation system, in the past, for whatever reason, has taken up to ten 
years, or longer to resolve matters in my claim. Regardless of blame, it is still the worker 
compensation system! A system that is supposed to provide ‘speedy benefits’ to injured 
workers, in lieu of workers suing their employers for workplace accidents. Clearly this ‘speedy 
benefits’ is not happening and the courts, who are our de facto unelected leaders of our 
country need to be made aware of this. Needless to say, if this current matter takes an 
additional ten years. It will become pointless. I quote a very old law, the Magna Carta, which 
was recently quoted by the Senate of Canada ‘Justice Delayed is Justice Denied!’ 
 
Therefore, if this matter is not resolved to my satisfaction by January 19, 2018, I will be 
compelled to take any such action as necessary and allowed by law, including but not limited 
to filing a motion for contempt of court against the WSIB with the Ontario Superior Court of 
Justice and/or the Ontario Court of Appeal.  
 
My satisfaction in this specific matter is specifically 1. the full restoration of the payment of 
medical benefits and 2. to be immediately compensated for the past prescription medications 
in the amount of $66.12.  Both conditions must be met before Wednesday January 17, 2018, 
or as mentioned above, I will take the appropriate action against the WSIB. 
 
Paul Taylor 
Self-represented injured worker  
Ps. I wish to add that this can be perceived as nothing short as a collateral attack on injured 
workers who are self-represented!   
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paultayl@hotmail.com

From: Paul Taylor
Sent: May 6, 2018 9:24 AM
To: Jean-Denis Belec
Cc: Andrew.Lokan@paliareroland.com; Michael.Fenrick@paliareroland.com
Subject: Taylor v.. WSIB & WSIAT (Application to SCC)
Attachments: request for file form.pdf; claim 20119529.pdf

Good day Mr. Belec, Mr. Lokan & Mr. Fenrick, 
As a courtesy, I have included Mr. Lokan and Mr. Fenrick in the e-mail as both matters may overlap in nature.  
 
I hope you are well and survive that horrific wind storm we had.  
I am writing you for two specific reasons regarding my application to the  Supreme Court of Canada. The first is 
regarding an order from the Court of Appeal for Ontario re: C63503. The second is to request additional information for 
a previous claim with the WCB/WSIB.  
 
The first issue is request an order from the COA of Ontario. I had notice in preparing my application for Leave to Appeal 
to the SCC that  would need a order form the Court of Appeal for Ontario C63503. Is this something that you prepare 
and have done if so can you please have this done as soon as possible thank you.  
 
The second issue is to request a copy of my entire claim file, for a prior finger injury which occurred with the same 
employer as the back, neck, and head injuries. I had suffered a permanent scar and loss of feeling in the finger, for 
which I was treated for. Why did the WCB not follow up? The reasoning is that I am presently preparing a fresh 
amended claim for submission to the SCC. I am puzzled by  the actions/inactions of the then WCB. The employer wrote 
a letter claiming I was not their employer. I find this letter strange an unusual but what is even more unusual is the WCB 
lack of follow-up. An employer attempting to claim a worker does not work for them, is certainly indicative of employer 
fraud.  While I have some information that was provided to the WSIAT, I am curious if this is all the information and why 
there was no follow-up or any memos, notes or letters. This is but one example which may confirm a pattern of 
intentional negligence and bias towards injured workers by the WCB and the WSIB, as well as the WSIAT.    
 
Previously you had advised me the WSIB will not accept communication by e-mail and provided reasoning for this, as a 
result you advised that the WSIB would only communicate by written communication to accommodate my request for 
accommodation.  In response, I will be filing a complaint with the OHRT. Would it be appropriate to list you the contact 
person for the complaint?  
 
 
I remain respectfully yours, 
 
Paul Taylor 
Fear No More, so we can Fight the Good Fight! 
#WorkersCompIsARight  
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Respect: “a feeling of deep admiration for someone or something elicited by their abilities, qualities, or achievements!” 
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ONTARIO 

SUPERIOR COURT OF JUSTICE  
 

 

(Court Seal) 

 

BETWEEN: 

 

PAUL TAYLOR  

 

Plaintiff 

 

-and-  

 

WORKPLACE SAFETY & INSURANCE BOARD, JOHN DOE, M. BAIRD, JEANET 

LAMOCA, DR. P. MACDONALD, DR. ACHAR, N. DENOO, N. AMBROSINI, FERN 

FIGUEIREDO, NORMA CLARK, RON RIVIERE, J. LA FRANCE, PAT LENNIE, C. 

RUBINO, CORRADO CIRINNA, HOLLAND ORTHOPAEDIC HOSPITAL, DR. 

RICHARD HOLTBY, SUZETTE MCEACHRANE, PIVOTAL INTEGRATED HR 

SOLTIONS, CHRIS PANCIW, PAM SADDLEMYRE, MICHELLE MOLL, GREG 

BINNIE, TODD (last name unknown), NELIA PAIVA, SHELDON WHEELER, 

CANADIAN TIRE CORPORATION, G.R.W. GALE, B. WHEELER, M. FERRARI, B. 

KALVIN, AND WORKPLACE SAFETY & INSURANCE APPEALS TRIBUNAL. 

 

Defendants 

 

 

FRESH AS AMENDED STATEMENT OF CLAIM 
 

 

 TO THE DEFENDANT(S): 

   A LEGAL PROCEEDING HAS BEEN COMMENCED AGAINST YOU by the plaintiff.  

The claim made against you is set out in the following pages. 

    

   IF YOU WISH TO DEFEND THIS PROCEEDING, you or an Ontario lawyer acting for 

you must prepare a statement of defence in Form 18A prescribed by the Rules of Civil Procedure, 

serve it on the plaintiff’s lawyer or, where the plaintiff does not have a lawyer, serve it on the 

plaintiff, and file it, with proof of service in this court office, WITHIN TWENTY DAYS after this 

statement of claim is served on you, if you are served in Ontario. 
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   If you are served in another province or territory of Canada or in the United States of 

America, the period for serving and filing your statement of defence is forty days.  If you are served 

outside Canada and the United States of America, the period is sixty days. 

  

   Instead of serving and filing a statement of defence, you may serve and file a notice of 

intent to defend in Form 18B prescribed by the Rules of Civil Procedure.  This will entitle you to 

ten more days within which to serve and file your statement of defence. 

 

   IF YOU FAIL TO DEFEND THIS PROCEEDING, JUDGMENT MAY BE GIVEN 

AGAINST YOU IN YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU.  IF 

YOU WISH TO DEFEND THIS PROCEEDING BUT ARE UNABLE TO PAY LEGAL FEES, 

LEGAL AID MAY BE AVAILABLE TO YOU BY CONTACTING A LOCAL LEGAL AID 

OFFICE. 

 

  IF YOU PAY THE PLAINTIFF’S CLAIM, and $5,000 for costs, within the time for serving 

and filing your statement of defence you may move to have this proceeding dismissed by the court.  

If you believe the amount claimed for costs is excessive, you may pay the plaintiff’s claim and 

$400 for costs and have the costs assessed by the court. 

 

 

 

 

 

Date ..................................................... Issued by ..................................................... 

 Local registrar 

 Address of 

 court office 7755 Hurontario Street 

   Brampton, Ontario L6W 4T1 

   Tel: (905) 456-4700 

    

   

  

 

 

 

TO:   WORKPLACE SAFETY & INSURANCE BOARD – WSIB  

    Legal Services Division  

    200 Front Street West – 22nd Floor 

    Toronto, Ontario M5V 3J1 

 

    Jean-Denis Be’lec 

    Tel: (416) 344-3136 

    Fax: (416) 344-3160 

    E-mail: jean-denis_belec@wsib.on.ca 

 

    Lawyer for the Defendant, WSIB 
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AND TO  JOHN DOE 

    200 Front Street West  

    Toronto, Ontario M5V 3J1 

 

AND TO  M. BAIRD  

    200 Front Street West  

    Toronto, Ontario M5V 3J1 

 

AND TO  JEANET LAMOCA  

    200 Front Street West  

    Toronto, Ontario M5V 3J1 

 

AND TO  DR. P. MACDONALD 

    200 Front Street West  

    Toronto, Ontario M5V 3J1 

 

AND TO  DR. ACHAR  

    200 Front Street West  

    Toronto, Ontario M5V 3J1 

 

AND TO  N. DENOO  

    200 Front Street West  

    Toronto, Ontario M5V 3J1 

 

AND TO  N. AMBROSINI   

    200 Front Street West  

    Toronto, Ontario M5V 3J1 

 

AND TO  FERN FIGUEIREDO  

    200 Front Street West  

    Toronto, Ontario M5V 3J1 

 

AND TO  NORMA CLARK  

    200 Front Street West  

    Toronto, Ontario M5V 3J1 

 

AND TO  RON RIVIERE  

    200 Front Street West  

    Toronto, Ontario M5V 3J1 

 

AND TO  J. LA FRANCE  

    200 Front Street West  

    Toronto, Ontario M5V 3J1 
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AND TO  PAT LENNIE  

    200 Front Street West  

    Toronto, Ontario M5V 3J1 

 

AND TO  C. RUBINO  

    200 Front Street West  

    Toronto, Ontario M5V 3J1 

 

AND TO   CORRADO CIRINNA  

    200 Front Street West  

    Toronto, Ontario M5V 3J1 

 

AND TO  HOLLAND ORTHOPAEDIC HOSPITAL  

    200 Front Street West  

    Toronto, Ontario M5V 3J1 

 

AND TO  DR. RICHARD HOLTBY  

    200 Front Street West  

    Toronto, Ontario M5V 3J1 

 

AND TO  SUZETTE MCEACHRANE   

    200 Front Street West  

    Toronto, Ontario M5V 3J1 

 

AND TO PIVOTAL INTEGRATED HR SOLTIONS 

    2333 NORTH Sheridan way suite 200 

    Mississauga, Ontario L5K 1A7 

    Tel: (800) 339-6903 

 

AND TO C. PANCIW 

    2333 NORTH Sheridan way suite 200 

    Mississauga, Ontario L5K 1A7 

    Tel: (800) 339-6903 

 

AND TO PAM SADDLEMYRE 

    2333 NORTH Sheridan way suite 200 

    Mississauga, Ontario L5K 1A7 

    Tel: (800) 339-6903 

 

AND TO MICHELLE MOLL 

    2333 NORTH Sheridan way suite 200 

    Mississauga, Ontario L5K 1A7 

    Tel: (800) 339-6903 

 

AND TO GREG BINNIE 

    2333 NORTH Sheridan way suite 200 
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    Mississauga, Ontario L5K 1A7 

    Tel: (800) 339-6903 

 

AND TO TODD (last name unknown) 

    2333 NORTH Sheridan way suite 200 

    Mississauga, Ontario L5K 1A7 

    Tel: (800) 339-6903 

 

AND TO NELIA PAIVA 

    2333 NORTH Sheridan way suite 200 

    Mississauga, Ontario L5K 1A7 

    Tel: (800) 339-6903 

 

AND TO CANADIAN TIRE COPORATION – CTC 

     2180 Yonge Street 

     Toronto, ON M4P 2V8 

    Tel: (416) 480-3000 

 

AND TO SHELDON WHEELER 

     2180 Yonge Street 

     Toronto, ON M4P 2V8 

    Tel: (416) 480-3000 

 

AND TO:     PALIARE ROLAND LLP 

    155 Wellington Street West 

    35th Floor 

    Toronto, Ontario M5V 3H1 

 

    Chris G. Paliare (LSO# 13367P) 

    Tel: (416) 646-4324 

    E-mail: chris.paliare@paliareroland.com 

    

    Andrew Lokan (LSO# 31629Q) 

    Tel: (416) 646-4324 

    E-mail: andrew.lokan@paliareroland.com 

    

    Fax: (416) 326-5164 

 

    Lawyers for the Defendant, WSIAT 

 

AND TO G.R.W. GALE 

     505 University Ave. 

     Toronto, ON M5G 1X3 

    Tel: (416) 314-8800 
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AND TO B. WHEELER 

     505 University Ave. 

     Toronto, ON M5G 1X3 

    Tel: (416) 314-8800 

 

AND TO M. FERRARI 

     505 University Ave. 

     Toronto, ON M5G 1X3 

    Tel: (416) 314-8800 

 

AND TO B. KALVIN 

     505 University Ave. 

     Toronto, ON M5G 1X3 

    Tel: (416) 314-8800 

 

AND TO ATTORNEY GENERAL OF ONTARIO – AGO  

    Crown Law Office – Civil 

    720 Bay Street  

    8th Floor  

    Toronto, Ontario M7A 2S9 

    Tel: (416) 326-4008 

    Fax: (416) 326-4181 

    E-mail: attorneygeneral@ontario.ca 

  

    Lawyer for the Intervenor, Government of Ontario 

 

 

AND TO  DEPARTMENT OF JUSTICE CANADA  

     Department of Justice Canada 

     120 Adelaide Street West 

     Suite #400 

     Toronto, Ontario M5H 1T1 

     Telephone: 416-973-0942  

     Fax: (613) 954-1920 

    

    Lawyer for the Intervenor, Government of Canada  
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CLAIM 

1. This Fresh Amended Statement of Claim has been amended in accordance with the 

Rules of Civil Procedures section 26(2)a, and 26(3). 

 

2. The plaintiff claims: 

 

a. Damages for negligence, assault, deceit/fraud, misfeasance in public office, 

intimidation, conspiracy, mental suffering, and defamation in the amount of 

$6,460,455.02;  

 

b. Special, punitive, aggravated and exemplary damages in the amount of 

$225,000,000.00  

 

c. Pre- and post-judgement interest pursuant to sections 128 and 129 of the Courts of 

Justice Act, R.S.O. 1990, c. C-50;  

 

d. Costs of this action on a substantial indemnity scale;  

 

e. Such further and other relief as this Honourable Court deems just.  
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3. The plaintiff, if successful in being awarded the punitive, aggravated, and special 

damage award does not want any of these awards, but will instead set aside to assist 

other victims of workplace accidents in the following ways, or in any other way that is 

just and practical by this honourable court: 

 

i. $25,000,000 to be set aside for Ontario food banks, 

 

ii. $75,000,000 to be set aside for research into workplace injury, poverty of 

injured workers, and under privileged individuals & families, in Ontario,  

 

iii. $50,000,000 to be set aside for research and treatment for mental health 

issues in Ontario for injured workers,  

 

iv. $25,000,000 to be set aside for education and awareness campaign for 

injured workers in Ontario,  

 

v. $50,000,000 to be set aside for legal defence for injured workers who 

cannot obtain representation in Ontario; and/or  

 

vi. In any other way this Honourable Court sees fit.  

 

INTRODUCTION 
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4. While employed as a truckdriver, Mr. Taylor was required to physically unload the 

tractor-trailers. This meant the work environment was extremely dangerous and 

involved extremely heavy repetitive physical work. A work environment that would and 

did result in numerous sudden and overtime workplace injuries. 

 

5. In December 1995, Mr. Taylor suffered a serious injury to his left finger, which result in 

a permanent injury and scar. Mr. Taylor immediately reported the accident and injury to 

his employer and then sought medical attention. Mr. Taylor’s employer failed to report 

it to the WCB, claiming Mr. Taylor did not work for them and the claim was 

intentionally supressed.  

 

6. In November 1996, Mr. Taylor suffered a second workplace accident where a steel 

roller fell on the top of his foot. The injury was minor in nature. This time Mr. Taylor’s 

reported the accident and injury to the WCB, and the claim was accepted.      

 

7. Mr. Taylor was involved in a serious workplace accident on February 6, 1997. Where a 

load fell striking Mr. Taylor in the lower-back, mid-back, upper-back, neck, and back of 

head. The WCB fully accepted events of the workplace accident.  

 

8. To make the accident appear less severe, the WSIAT changed the events of the 

workplace accident, to load fell striking Mr. Taylor. The WSIAT made this change 

some ten years after the accident.  
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9. Mr. Taylor suffered an injury to his lower-back, mid-back, upper-back, neck and head, 

which was from the February 6, 1997 work accident. 

 

10. The WCB and later the WSIB would mislead Mr. Taylor into believing they had fully 

accepted all his work injuries, being lower-back, mid-back, upper-back, neck and head. 

It would not be until some three years later, that the WSIB would claim Mr. Taylor only 

injured his lower-back, from the February 6, 1997 work accident.  

 

11. Some ten years after the February 6, 1997 work accident, the WSIAT would then claim 

that Mr. Taylor only injured is lower-back and neck. The WSIAT would also claim Mr. 

Taylor suffered a permanent injury to just his lower-back.   

 

12. The WSIB would knowingly, intentionally and routinely, through the threat of 

intimidation, force Mr. Taylor to return to modified work or regular work, which was 

unsuitable and unsafe for him.  

 

13. The WSIB was fully aware the work that Mr. Taylor was forced to perform was 

unsuitable and unsafe for him, as Mr. Taylor and his doctor both informed the WSIB of 

the unsuitability verbally and in writing on many occasions.  
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14. Furthermore, in every situation of forced return to work, the WSIB would reluctantly 

reverse its position and state the work Mr. Taylor was performing was unsuitable. This 

would take the WSIB many months and sometimes years to do.  

 

15. As a result of Mr. Taylor being forced to perform unsafe and unsuitable work by the 

WSIB, this severely aggravated Mr. Taylor’s existing work injuries. This also caused 

new injuries to Mr. Taylor, which he was never compensated for by the WSIB. The 

WSIB actions and intentional delays further caused financial harm, emotional distress, 

and physical harm to Mr. Taylor.  

 

16. The WSIB knowingly and intentionally mislead Mr. Taylor by making use of paid 

medical doctors/consultants to falsely claim:  

 

a. that Mr. Taylor did not suffer any permanent injury,  

b. that Mr. Taylor would be recovered fully recovered, and  

c. that any delayed recovery was Mr. Taylor’s doing. 

 

17. After three years of failed forced return to unsuitable & unsafe work programs, the 

WSIB then forced Mr. Taylor to agree to participate in a retraining program sponsored 

by the WSIB. The retraining program was incorrectly identified by the WSIB, which 

raised serious legitimate concerns of suitability by Mr. Taylor.  

 

18. Mr. Taylor’s suitability concerns with the retraining program, were documented in 14 

out of 16 reports sent to the WSIB. It would take the WSIB two years to realize the 

Volume III - Page 110 of 208



error. The WSIB attempted to conceal their error by deceptively claiming it was a 

change by the Federal Government, when it was not.  

 

19. Once the retraining program was changed by the WSIB, it became even less suitable for 

Mr. Taylor’s capabilities. In response to this, the WSIB unlawfully and deceptively 

changed Mr. Taylor’s physical capabilities to then make the retraining program suitable. 

 

20. When Mr. Taylor appealed the suitability of the retraining program to the WSIB appeals 

branch, the appeals officer deceptively claimed that the WSIB did not have to 

accommodate Mr. Taylor’s disabilities. This included Mr. Taylor’s disability of being 

color blind as the appeals officer claimed it was not a recognized disability, when it 

was.   

 

21. When Mr. Taylor appealed the WSIB appeal decisions to the WSIAT, Mr. Taylor was 

knowingly and deceptively intimidated into agreeing to withdrawal several issues on 

appeal.  

 

22. Mr. Taylor while at the WSIAT hearing, made use of an audio recorder for note taking 

purposes to accommodate his physical disability. This action was completely lawful and 

in accordance with WSIAT policy on accommodating persons with disabilities. 

 

23. Mr. Taylor’s recording captured conversations of the WSIAT panel members. These 

conversations clearly indicated the panel members were basing their negative decisions 
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on personal hatred they had towards Mr. Taylor. Among other things they also disclosed 

a threat of physical harm towards Mr. Taylor. The conversations confirmed a general 

hatred towards all persons with disabilities including and especially injured workers.   

 

24. As a result of the actions of the WCB/WSIB, the WCB/WSIB staff, the WSIAT and the 

WSIAT staff, Mr. Taylor has suffered irreparable physical, emotional and financial 

harm. Moreover, this harm has also affected Mr. Taylor’s Daughter.            

 

THE PARTIES  

25. Paul Taylor (“Mr. Taylor or the “Plaintiff”) is the plaintiff in this claim and is 

currently a resident of the City of Guelph, in the Province of Ontario. Mr. Taylor 

suffered numerous physical and psychological sudden and overtime time injuries, as a 

result of workplace accidents.  

 

26. Mr. Taylor’s work accidents occurred prior to January 1, 1998, which means the 

Workers Compensation Act R.S.O. 1990 applies to this matter and only minimal 

sections of the Workplace Safety & Insurance Act S.O 1997, c. 16, Sched. applies.    

 

27. Mr. Taylor is and has been a self-represented litigant and was forced to be an SRL, due 

to his limited means. Mr. Taylor has been an SRL throughout most of his WSIB 

appeals, WSIAT appeals and the civil court process. 

  

28. The defendant, the Workplace Safety & Insurance Board (hereafter the “Board”) is a 

government agency of the Ontario Ministry of Labour, pursuant to the Workplace Safety 
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& Insurance Act S.O 1997, c. 16, Sched. A and was at all material times responsible for 

the administration of the insurance fund. The Board was at all material times a public 

office. The Board, by virtue of section 179(2) of the Workplace Safety & Insurance Act 

S.O 1997, c. 16, Sched. and common law is liable in respect of torts committed by 

employees, agents, and consultants of the Board.  

 

29. The defendant, Board, prior to January 1, 1998, was formerly known as the Ontario 

Workers Compensation Board. The Board administered the injury fund, which was 

changed by name to the insurance fund on January 1, 1998. The injury/insurance fund is 

used to compensate workers when they are injured during their employment. The 

injury/insurance fund is solely funded by employer premiums and is NOT in any way 

funded by taxpayers. The Board has a lawful duty to administer the injury/insurance 

fund, by rendering decisions which are in a timely good faith manner, regarding 

payments to and on behalf of injured workers.  

 

30. The defendant, John Doe is a resident of the Province of Ontario and was at all material 

times employed as an adjudicator with the Board and was at all material times a holder 

of a public office. The defendant knowingly accepted false statements from Mr. 

Taylor’s employer, which were that Mr. Taylor did not work for his employer, when he 

did. This was an intentional act of deceit which caused Mr. Taylor to be denied workers 

compensation benefits. The defendant is liable to Mr. Taylor for misfeasance in public 

office, deceit, negligence, conspiracy, and mental distress. The defendant’s identity is 

known to the defendant and remains unknown to the plaintiff.  
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31. The defendant, M. Baird is a resident of the Province of Ontario and was at all material 

times employed as an adjudicator with the Board and was at all material times a holder 

of a public office. The defendant stated Mr. Taylor was fully recovered from his 

February 6, 1997 work injuries, when the defendant knew, or ought to have known Mr. 

Taylor was not fully recovered. The defendant intentionally failed to document and 

consider in his decisions overtime injuries, which occurred to Mr. Taylor. The 

defendant intentionally failed to document and consider in his decisions an additional 

workplace accident and injury, which occurred to Mr. Taylor on July 7, 1997. The 

defendant is liable to Mr. Taylor for misfeasance in public office, deceit, negligence, 

conspiracy, and mental distress.   

 

32. The defendant, Jeanet Lamoca, is a resident of the Province of Ontario and was at all 

material times employed by the Board, as an appeals resolution officer and was at all 

material times a holder of a public office. This defendant fraudulently misled Mr. 

Taylor to believe he did not have an ongoing claim for workers compensation benefits 

for his neck or head injury, when he did. The defendant also, fraudulently supressed Mr. 

Taylor’s claim for an overtime injury or commonly known as a repetitive strain injury. 

The defendant is liable to Mr. Taylor for misfeasance in public office, deceit, fraud, 

conspiracy, and negligence.   

 

33. The defendant, Dr. P. MacDonald, is a resident of the Province of Ontario and was at all 

material times employed by or acted as an agent for the Board, as a medical consultant 

and was at all material times a holder of a public office. The defendant stated Mr. 
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Taylor was fully recovered from his February 6, 1997 work injuries, when the defendant 

knew, or ought to have known Mr. Taylor was not fully recovered. The defendant 

intentionally failed to document and consider in her decisions, overtime injuries which 

occurred to Mr. Taylor. The defendant intentionally failed to document and consider in 

her decisions an additional workplace accident and injury, which occurred to Mr. Taylor 

on July 7, 1997. This defendant is liable to the plaintiff for misfeasance in public office, 

deceit, negligence, medical malpractice, conspiracy, and mental distress. 

 

34. The defendant, Dr. Achar, is a resident of the Province of Ontario and was at all 

material times employed by or acted as an agent for the Board, as a medical consultant 

and was at all material times a holder of a public office. The defendant stated Mr. 

Taylor was fully recovered from his February 6, 1997 work injuries, when the defendant 

knew, or ought to have known Mr. Taylor was not fully recovered. The defendant 

intentionally failed to document and consider in her decisions, overtime injuries which 

occurred to Mr. Taylor. The defendant intentionally failed to document and consider in 

her decisions an additional workplace accident and injury, which occurred to Mr. Taylor 

on July 7, 1997. This defendant is liable to the plaintiff for misfeasance in public office, 

deceit, negligence, medical malpractice, conspiracy, and mental distress. 

  

35. The defendant, N. Denoo, is a resident of the Province of Ontario and was at all material 

times employed by or acted as an agent for the Board, as a medical nurse consultant and 

was at all material times a holder of a public office. The defendant stated Mr. Taylor 

was fully recovered from his February 6, 1997 work injuries, when the defendant knew, 
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or ought to have known Mr. Taylor was not fully recovered. The defendant intentionally 

failed to document and consider in her decisions, overtime injuries which occurred to 

Mr. Taylor. The defendant intentionally failed to document and consider in her 

decisions an additional workplace accident and injury, which occurred to Mr. Taylor on 

July 7, 1997. This defendant is liable to the plaintiff for misfeasance in public office, 

deceit, negligence, medical malpractice, conspiracy, and mental distress. 

 

36. The defendant, N. Ambrosini is a resident of the Province of Ontario and was at all 

material times employed as an adjudicator with the Board and was at all material times 

a holder of a public office. The defendant stated Mr. Taylor was fully recovered from 

his February 6, 1997 work injuries, when the defendant knew, or ought to have known 

Mr. Taylor was not fully recovered. The defendant intentionally failed to document and 

consider in her decisions, overtime injuries which occurred to Mr. Taylor. The 

defendant intentionally failed to document and consider in her decisions an additional 

workplace accident and injury, which occurred to Mr. Taylor on July 7, 1997. This 

defendant is liable to the plaintiff for misfeasance in public office, deceit, negligence, 

conspiracy, and mental distress. 

  

37. The defendant, Ms. Fern Figueiredo is a resident of the Province of Ontario and was at 

all material times employed as an adjudicator with the Board and was at all material 

times a holder of a public office. The defendant stated Mr. Taylor was fully recovered 

from his February 6, 1997 work injuries, when the defendant knew, or ought to have 

known Mr. Taylor was not fully recovered. The defendant intentionally failed to 
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document and consider in her decisions overtime injuries, which occurred to Mr. 

Taylor. The defendant intentionally failed to document and consider in her decisions an 

additional workplace accident and injury, which occurred to Mr. Taylor on July 7, 1997. 

The defendant is liable to Mr. Taylor for misfeasance in public office, deceit, 

negligence, conspiracy, and mental distress.   

 

38. The defendant, Ms. Norma Clark, is a resident of the Province of Ontario and was at all 

material times employed as a manager with the Board and was at all material times a 

holder of a public office. The defendant stated Mr. Taylor was fully recovered from his 

February 6, 1997 work injuries, when the defendant knew, or ought to have known Mr. 

Taylor was not fully recovered. The defendant intentionally failed to document and 

consider in her decisions overtime injuries, which occurred to Mr. Taylor. The 

defendant intentionally failed to document and consider in her decisions an additional 

workplace accident and injury, which occurred to Mr. Taylor on July 7, 1997. The 

defendant is liable to Mr. Taylor for misfeasance in public office, deceit, negligence, 

conspiracy, and mental distress.   

 

39. The defendant, Mr. Ron Riviere, is a resident of the Province of Ontario and was at all 

material times employed as an adjudicator with the Board and was at all material times 

a holder of a public office. The defendant stated Mr. Taylor was fully recovered from 

his February 6, 1997 work injuries, when the defendant knew, or ought to have known 

Mr. Taylor was not fully recovered. The defendant intentionally failed to document and 

consider in his decisions overtime injuries, which occurred to Mr. Taylor. The 
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defendant intentionally failed to document and consider in his decisions an additional 

workplace accident and injury, which occurred to Mr. Taylor on July 7, 1997. The 

defendant defamed Mr. Taylor when he stated that Mr. Taylor “has self-perceived 

restrictions for his back” The defendant is liable to Mr. Taylor for misfeasance in public 

office, deceit, negligence, defamation, conspiracy, and mental distress.   

 

40. The defendant, J. La France, is a resident of the Province of Ontario and was at all 

material times employed as an ergonomic specialist with the Board and was at all 

material times a holder of a public office. The defendant stated Mr. Taylor was fully 

recovered from his February 6, 1997 work injuries, when the defendant knew, or ought 

to have known Mr. Taylor was not fully recovered. The defendant intentionally failed to 

document and consider in his decisions overtime injuries, which occurred to Mr. Taylor. 

The defendant intentionally failed to document and consider in his decisions an 

additional workplace accident and injury, which occurred to Mr. Taylor on July 7, 1997. 

The defendant is liable to Mr. Taylor for misfeasance in public office, deceit, 

negligence, conspiracy, and mental distress.   

 

41. The defendant, Pat Lennie, is a resident of the Province of Ontario and was at all 

material times employed by the Board, as an appeals resolution officer and was at all 

material times a holder of a public office. This defendant fraudulently misled Mr. 

Taylor to believe that he did not suffer an injury to his upper-back and neck. Also, that 

Mr. Taylor did not suffer a permanent injury to his mid-back, upper-back, neck. The 

defendant is liable to Mr. Taylor for misfeasance in public office, deceit, fraud, mental 

distress, conspiracy, and negligence.   
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42. The defendant, C. Rubino, is a resident of the Province of Ontario and was at all 

material times employed by the Board, as an appeals resolution officer and was at all 

material times a holder of a public office. This defendant fraudulently misled Mr. 

Taylor to believe that his colourblindness was not a recognized disability. The 

defendant is liable to Mr. Taylor for misfeasance in public office, deceit, fraud, mental 

distress, conspiracy, and negligence.   

 

43. The defendant, Corrado Cirinna, is a resident of the Province of Ontario and was at all 

material times employed by the Board, as an appeals resolution officer and was at all 

material times a holder of a public office. This defendant fraudulently and intentionally 

misled Mr. Taylor to believe that he did not have chronic pain syndrome as a result of 

his work-related injuries. The defendant also intentionally and deceptively claimed Mr. 

Taylor did not qualify for reimbursed medical travel expenses. The defendant 

intentionally and deceptively falsely claimed Mr. Taylor’s condition has not worsened 

since his original injuries in February & July 1997, thus fraudulently denying Mr. 

Taylor a NEL reassessment.  The defendant is liable to Mr. Taylor for misfeasance in 

public office, deceit, fraud, mental distress, conspiracy, and negligence.   

 

44. The defendant, Holland Orthopaedic Hospital, located at 43 Wellesley St E, Toronto, 

ON M4Y 1H1 is a hospital which at all material times provided health care services to 

Mr. Taylor. The defendant was at all material times employed by or acted as an agent 

for the Board. The hospital by virtue of common law is liable in respect of torts 

committed by its employees, consultants, and agents. 
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45. The defendant, Dr. Richard Holtby, is a resident of the Province of Ontario and was at 

all material times employed by or acted as an agent for Holland Orthopaedic Hospital. 

The defendant stated Mr. Taylor was fully recovered from his February 6, 1997 work 

injuries, when the defendant knew, or ought to have known Mr. Taylor was not fully 

recovered. The defendant intentionally failed to document and consider in his decisions, 

overtime injuries which occurred to Mr. Taylor. The defendant intentionally failed to 

document and consider in his decisions an additional workplace accident and injury, 

which occurred to Mr. Taylor on July 7, 1997. During the defendant’s examination of 

Mr. Taylor in august 1998, the defendant physically moved Mr. Taylor causing him 

great unnecessary pain & suffering. The defendant also claimed Mr. Taylor suffered 

from functional overlay, which is not a medical recognized diagnosis. This defendant is 

liable to the plaintiff for misfeasance in public office, deceit, assault, battery, 

negligence, medical malpractice, conspiracy, and mental distress. 

 

46. The defendant, Suzette McEachrane, is a resident of the Province of Ontario and was at 

all material times employed by or acted as an agent for the Board as a return to work 

specialist or service provider. Further the defendant was at all material times a holder of 

a public office or acted to be. This misled the plaintiff to believe his disability would not 

be an issue with the retraining program, when it was, and she knew it was. The 

defendant misled the plaintiff to belief that a one-year college program was an 

engineering program. The defendant when she learned the program was incorrect, 

attempted to cover up her error up by claiming it was a change made by HRDC when it 
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was not. This defendant is liable to the plaintiff for misfeasance in public office, mental 

distress, fraud, deceit, and negligence.   

 

47. The defendant, Pivotal HR Integrated Solutions, formerly known as Action Force, was 

at all material times Mr. Taylor’s employer and responsible for his person safety. The 

defendant, Pivotal HR Integrated Solutions, by virtue of common law, is liable in 

respect of torts committed by employees of Pivotal HR Integrated Solutions.  

 

48. The defendant, Chris Panciw, is a resident of the Province of Ontario and was at all 

material times employed by Pivotal Integrated HR Solutions. The defendant conspired 

with Canadian Tire Corporation, Sheldon Wheeler, Greg Binnie, Pam Saddlemyre, 

Todd last name unknown, Pam Saddlemyre, Nelia Paiva, and Michelle Moll to conceal 

sudden and overtime workplace accidents from Mr. Taylor. The defendant also failed to 

report work accidents, injuries, and ongoing complaints of work injuries from Mr. 

Taylor. The defendant, also conspired with employees of the WSIB to reduce the 

seriousness of Mr. Taylor’s injuries, as well as to coerce Mr. Taylor into performing 

unsafe and unsuitable work that she knew or ought to have known was unsafe and 

unsuitable, which caused Mr. Taylor further injuries. The defendant is liable to the 

plaintiff for negligence, conspiracy, intimidation, mental distress and deceit.     

 

49. The defendant, Pam Saddlemyre, is a resident of the Province of Ontario and was at all 

material times employed by Pivotal Integrated HR Solutions. The defendant conspired 

with Canadian Tire Corporation, Sheldon Wheeler, Greg Binnie, Pam Saddlemyre, 
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Todd last name unknown, Michelle Moll, Nelia Paiva, and Chris Panciw to conceal 

sudden and overtime workplace accidents from Mr. Taylor. The defendant intentional 

fail to report work accidents, injuries and ongoing complaints of work injuries from Mr. 

Taylor. The defendant, also conspired with employees of the WSIB to reduce the 

seriousness of Mr. Taylor’s injuries, as well as to coerce Mr. Taylor into performing 

unsafe and unsuitable work that she knew or ought to have known was unsafe and 

unsuitable, which caused Mr. Taylor further injuries. The defendant is liable to the 

plaintiff for negligence, conspiracy, intimidation, mental distress and deceit.     

 

50. The defendant, Michelle Moll, is a resident of the Province of Ontario and was at all 

material times employed by Pivotal Integrated HR Solutions. The defendant conspired 

with Canadian Tire Corporation, Sheldon Wheeler, Greg Binnie, Pam Saddlemyre, 

Todd last name unknown, Pam Saddlemyre, Nelia Paiva, and Chris Panciw to conceal 

sudden and overtime workplace accidents from Mr. Taylor. The defendant failed to 

report work accidents, injuries, and ongoing complaints of work injuries from Mr. 

Taylor. The defendant, also conspired with employees of the WSIB to reduce the 

seriousness of Mr. Taylor’s injuries, as well as to coerce Mr. Taylor into performing 

unsafe and unsuitable work that she knew or ought to have known was unsafe and 

unsuitable, which caused Mr. Taylor further injuries. The defendant is liable to the 

plaintiff for negligence, conspiracy, intimidation, mental distress and deceit.     

 

51. The defendant, Gregg Binnie, is a resident of the Province of Ontario and was at all 

material times employed by Pivotal Integrated HR Solutions. The defendant conspired 
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with Canadian Tire Corporation, Sheldon Wheeler, Todd last name unknown, Pam 

Saddlemyre, Nelia Paiva, Michelle Moll, and Chris Panciw to conceal sudden and 

overtime workplace accidents from Mr. Taylor. The defendant also failed to report work 

accidents, injuries, and ongoing complaints of work injuries from Mr. Taylor. The 

defendant, also conspired with employees of the WSIB to reduce the seriousness of Mr. 

Taylor’s injuries, as well as to coerce Mr. Taylor into performing unsafe and unsuitable 

work that they knew or ought to have known was unsafe and unsuitable, which caused 

Mr. Taylor further injuries. The defendant is liable to the plaintiff for negligence, 

conspiracy, intimidation, mental distress and deceit.     

 

52. The defendant, Todd (Last name is unknown to the plaintiff but is known to the 

defendant Pivotal Integrated HR Solutions), is a resident of the Province of Ontario and 

was at all material times employed by Pivotal Integrated HR Solutions. The defendant 

conspired with Canadian Tire Corporation, Sheldon Wheeler, Greg Binnie, Pam 

Saddlemyre, Nelia Paiva, Michelle Moll, and Chris Panciw to conceal sudden and 

overtime workplace accidents from Mr. Taylor. The defendant also failed to report work 

accidents, injuries, and ongoing complaints of work injuries from Mr. Taylor. The 

defendant, also conspired with employees of the WSIB to reduce the seriousness of Mr. 

Taylor’s injuries, as well as to coerce Mr. Taylor into performing unsafe and unsuitable 

work that they knew or ought to have known was unsafe and unsuitable, which caused 

Mr. Taylor further injuries. The defendant is liable to the plaintiff for negligence, 

conspiracy, intimidation, mental distress and deceit.     
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53. The defendant, Nelia Paiva, is a resident of the Province of Ontario and was at all 

material times employed by Pivotal Integrated HR Solutions. The defendant conspired 

with Canadian Tire Corporation, Sheldon Wheeler, Greg Binnie, Pam Saddlemyre, 

Michelle Moll, and Chris Panciw to conceal sudden and overtime workplace accidents 

from Mr. Taylor. The defendant also failed to report work accidents, injuries, and 

ongoing complaints of work injuries from Mr. Taylor. The defendant, also conspired 

with employees of the WSIB to reduce the seriousness of Mr. Taylor’s injuries, as well 

as to coerce Mr. Taylor into performing unsafe and unsuitable work that they knew or 

ought to have known was unsafe and unsuitable, which caused Mr. Taylor further 

injuries. The defendant is liable to the plaintiff for negligence, conspiracy, intimidation, 

mental distress and deceit.     

     

54. The defendant, Canadian Tire Corporation, at all material times was a Canadian 

Corporation headquartered at 2180 Yonge Street Toronto, Ontario M4P 2V8. The 

defendant was also Mr. Taylor’s employer’s client and responsible for his person safety. 

The defendant by virtue of common law, is liable in respect of torts committed by 

employees of and agents working on behalf of Canadian Tire Corporation. 

 

55. The defendant, Sheldon Wheeler, is a resident of the Province of Ontario and was at all 

material times employed by or acted as an agent for Canadian Tire Corporation. The 

defendant conspired with Pivotal Integrated HR Solutions, Greg Binnie, Pam 

Saddlemyre, Michelle Moll, Nelia Paiva, and Chris Panciw to conceal sudden and 

overtime workplace accidents from Mr. Taylor. The defendant also failed to report work 
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accidents, injuries, and ongoing complaints of work injuries from Mr. Taylor. The 

defendant, also conspired with employees of the WSIB to reduce the seriousness of Mr. 

Taylor’s injuries, as well as to coerce Mr. Taylor into performing unsafe and unsuitable 

work that they knew or ought to have known was unsafe and unsuitable, which caused 

Mr. Taylor further injuries. The defendant is liable to the plaintiff for negligence, 

conspiracy, intimidation, mental distress and deceit. 

 

56. The defendant, the Workplace Safety & Insurance Appeals Tribunal (hereafter the 

“Tribunal”) is a government agency of the Ontario Ministry of Labour pursuant to the 

Workplace Safety & Insurance Act S.O 1997, c. 16, Sched. A and was at all material 

times responsible for the hearing of appeals from the WSIB appeals branch. The 

tribunal was at all material times a public office. The Tribunal, by virtue of section 

179(3) of the Workplace Safety & Insurance Act S.O 1997, c. 16, Sched. and common 

law is liable in respect of torts committed by employees, agents, and consultants of the 

Workplace Safety & Insurance Appeals Tribunal.   

 

57. The defendant, G.R.W. Gale, is a resident of the Province of Ontario and was at all 

material times employed as a Vice-Chair with the Tribunal and was at all material times 

a holder of a public office. The defendant conspired with B. Wheeler and M. Ferrari to 

defraud Mr. Taylor.  The defendant when rendering his decision violated Board policy 

and law. The defendant is liable to the plaintiff for misfeasance in public office, mental 

distress, deceit, fraud, conspiracy, negligence and violation of sections 2, 7, 12, and 15 

of the Charter. 

Volume III - Page 125 of 208



   

58. The defendant, B. Wheeler, is a resident of the Province of Ontario and was at all 

material times employed as a member with the Tribunal and was at all material times a 

holder of a public office. The defendant conspired with G.R.W. Gale and M. Ferrari to 

defraud Mr. Taylor.  The defendant when rendering his decision violated Board policy 

and law. The defendant also threatened physical harm upon Mr. Taylor. The defendant 

defamed Mr. Taylor when he stated that Mr. Taylor “like all injured workers are faking 

their injuries”. The defendant is liable to the plaintiff for misfeasance in public office, 

mental distress, deceit, fraud, conspiracy, assault, defamation, and negligence. 

   

59. The defendant, M. Ferrari, is a resident of the Province of Ontario and was at all 

material times employed as a member with the Tribunal and was at all material times a 

holder of a public office. The defendant conspired with G.R.W. Gale and B. Wheeler to 

defraud Mr. Taylor. The defendant when rendering her decision violated Board policy 

and law. The defendant also threatened physical harm upon Mr. Taylor. The defendant 

is liable to the plaintiff for misfeasance in public office, mental distress, deceit, fraud, 

conspiracy, assault, and negligence.            

 

60. The defendant, B. Kalvin, is a resident of the Province of Ontario and was at all material 

times employed as a member with the Tribunal and was at all material times a holder of 

a public office. The defendant conspired with G.R.W. Gale, B. Wheeler and M. Ferrari 

to defraud Mr. Taylor. The defendant when rendering his decision violated Board policy 

and law. The defendant also threatened physical harm upon Mr. Taylor. The defendant 
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is liable to the plaintiff for misfeasance in public office, mental distress, deceit, fraud, 

conspiracy, assault, and negligence.            

 

Events Giving Rise to this Action: 

Working Environment: 

61. Mr. Taylor was employed by Action Force Driver Services, from March 1995 until 

August 1998. Some years later Action Force became Pivotal Integrated HR Solutions. 

During his employment with Action Force, Mr. Taylor performed all his work at and for 

his employer’s client, Canadian Tire Corporation Ltd. – CTC.  

 

62. At all material times Mr. Taylor’s work environment at his employer’s client – CTC, 

was extremely dangerous, where a reasonable person would conclude a person would be 

injured by falling items. Mr. Taylor was routinely struck by falling objects. Because of 

this, Mr. Taylor suffered numerous sudden injuries.  

 

63. At all material times Mr. Taylor’s work environment at his employer’s client – CTC, 

involved extremely heavy repetitive lifting, for very long periods of time. Where a 

reasonable person would conclude a person would suffer an overtime injury or a 

repetitive strain injury. Because of this, Mr. Taylor suffered numerous overtime injuries 

or more commonly known as repetitive strain injuries.  

 

64. CTC knew or ought to have known workers in their employ and/or contract would 

suffer serious workplace injuries from repetitive strain injuries, as well as serious 

sudden injuries which could have been prevented.  
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65. CTC used temporary agencies to transfer the cost of their workplace accidents resulting 

from their extremely dangerous work environment onto temporary agencies, which was 

to save CTC money. 

 

Workplace Accidents prior to February 1997: 

66. Mr. Taylor had suffered two workplace injuries prior to his debilitating workplace 

injuries of February and July of 1997. This was because of CTC’s intentional 

negligence. 

 

Workplace Accident of December 1995: 

67. Mr. Taylor’s first injury occurred to his finger on his left hand. This was when Mr. 

Taylor was attempting to remove ice from a metal wiper blade. Mr. Taylor suffered a 

laceration to his finger on his left hand.  

 

68. Mr. Taylor required four stiches and suffered a permanent scar and the loss of feeling in 

his finger. Had CTC installed the proper winter wiper blades, this permanent injury 

would not have occurred to Mr. Taylor.   

 

69. At the time of incident, CTC owned and operated the trucks Mr. Taylor drove, as well 

as directly maintained them. Mr. Taylor immediately reported the incident and injury to 

his employer. Mr. Taylor also completed and submitted a report of injury form to the 

WCB. 
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70. Mr. Taylor sought immediate emergency medical attention. The hospital where Mr. 

Taylor was treated, submitted a report to the WCB. Mr. Taylor’s doctor also submitted a 

report to the WCB. 

 

71. Mr. Taylor’s employer failed to report the accident to the WCB. Mrs. C. Panciw, on 

behalf of Mr. Taylor’s employer falsely stated in writing that Mr. Taylor did not work 

for them, when in fact he did. In response, the WCB supressed Mr. Taylor’s claim. 

 

72. The WCB knowingly and intentionally failed to perform their lawful duty to follow up 

on the employer’s failure to report the workplace accident and injury.   

 

Workplace Accident of November 1996: 

73. Mr. Taylor suffered a second workplace accident while working at CTC. This was when 

a roller system fell striking the top of his foot.  

 

74. Mrs Chris Panciw, on behalf of Mr. Taylor’s employer, reported the accident to the 

WCB, which confirmed Mr. Taylor did in fact work for his employer and had worked 

for his employer since March 16, 1995.  

 

Workplace Accident Feb. 1997: 

75. On February 6, 1997, Mr. Taylor was involved in a workplace accident, where a load 

Mr. Taylor was unloading fell striking Mr. Taylor’s lower-back, mid-back, upper-back, 

neck, and head.   
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76. The accident resulted in subsequent injuries to Mr. Taylor’s lower-back, mid-back, 

upper-back, neck, and head.  

 

77. Mr. Taylor reported the accident and subsequent injuries shortly after the accident to 

Monique Rivard, a supervisor with his employer, at approximately 9:00 am on February 

6, 1997.  

 

78. Mr. Taylor was not relieved from work by his employer. Mr. Taylor was advised by his 

employer, that they had no replacement workers and was not able to relieve Mr. Taylor 

from work at 9am. Mr. Taylor was forced to complete his shift, which finished at 

approximately 9pm that night.  

 

79. Mr. Taylor had reported to his employer he had finished his work at 9pm that night, on 

the injury report form. However, Chris Panciw, on behalf of Mr. Taylor’s employer, 

changed the time that Mr. Taylor had wrote on the form. Mr. Taylor’s employer 

intentionally misled the WCB to believe that Mr. Taylor was relieved from his work at 

9am, instead of the actual 9pm.  

 

80. Mr. Taylor had also reported to his employer that he had never had any similar injury or 

accident to his lower-back, mid-back, upper-back, neck or head. However, Chris 

Panciw, on behalf of Mr. Taylor’s employer, intentionally deceived the WCB by 

claiming Mr. Taylor “probably” had a prior similar injury work accident but she 

provided no additional information.   
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81. The WCB was aware of Mr. Taylor’s employer’s deceptions but chose not to take any 

action against them.  

 

82.  Mr. Taylor was seen by his family doctor, who removed him from work and referred 

him for formal treatment and care. Mr. Taylor was treated for a work injury to his 

lower-back, mid-back, upper-back, and neck.  

 

Acceptance of Work Injuries: 

83. The WCB had fully accepted Mr. Taylor’s workplace injuries to his lower-back, mid-

back, & upper-back, neck, and head and was confirmed in writing on WCB forms sent 

by the WCB to Mr. Taylor. 

 

84. Mr. Taylor’s workplace injuries were also confirmed verbally by M. Baird of the WCB, 

when Mr. Taylor had contacted the WCB by telephone. M. Baird advised Mr. Taylor 

that his injuries were fully accepted by the WCB which was: lower-back, mid-back, 

upper-back, neck, and head.  

 

85. Mr. Taylor was treated for several months, longer than the standard WCB policy usually 

healing time for his type of injury. This should have triggered acknowledgement of a 

permanent impairment by the WCB, but instead they mislead Mr. Taylor to believe he 

was capable of returning to work without any permanent injuries. 

 

86. After a longer than normal period of recovery, Mr. Taylor did recovery from his injuries 

to his mid-back, upper-back, and neck. However, Mr. Taylor never fully recovered from 
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his low-back injury as confirmed in medical reports submitted to the WCB in April 

1997.   

Forced Return to Unsafe & Unsuitable Work - 1997: 

87. In April 1997, Mr. Taylor returned to work, even though the WCB knew he was not 

fully recovered. The WCB would continue to intentionally misled Mr. Taylor that he 

was fully recovered when he returned to work, in April, when the WCB knew he was 

not.  

 

88.  Throughout the remainder of 1997, Mr. Taylor was forced back to unsafe and 

unsuitable work. This was by his employer and the WCB. The WCB and his employer 

knew the work was unsuitable for Mr. Taylor and showed no interest in his safety or 

well-being.  

 

89. Mr. Taylor’s employer and the WCB were able to force Mr. Taylor to return to work 

and perform unsafe work, by using intimidation and threats of termination of 

employment and intentional starvation by the employer and the WCB.  

 

90. The forced return to work caused Mr. Taylor to suffer new workplace accidents and 

injuries, as well mental distress. The new workplace accidents and injuries were 

intentionally and knowingly supressed by Mr. Taylor’s employer and the WCB.  

New Workplace Accident Intentionally Supressed – July 1997: 

91. In July 1997, Mr. Taylor had suffered another workplace accident and injuries. Mr. 

Taylor had reported the accident and injuries to his employer, Gregg Binnie & Tod Last 
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name unknown. In response, Mr. Taylor’s employer, Gregg Binnie & Tod Last name 

unknown, intentionally failed to report the accident and injuries to the WCB. 

  

92. In October 1997, and again on November 4, 1997, Mr. Taylor had reported to M. Baird 

of the WCB, that he had suffered additional workplace injuries from a workplace 

accident which occurred on July 17, 1997 but M. Baird deceptively claimed the accident 

never happened and refused to document Mr. Taylor’s reporting of the accident and 

injuries.     

Suppression of Ongoing Complaints:  

93. In 1997, Mr. Taylor had not fully recovered from his injuries and was continually 

experiencing problems which he reported to his employer. Mr. Taylor had even taken 

numerous days off work, without being paid.  

 

94. Then in 1998, Mr. Taylor provided unquestionable proof that his employer was 

intentionally misleading the WCB/WSIB regarding his ongoing complaints of his 

February 1997 work injury. Again, the WSIB took no action against his employer, but 

instead rewarded them for their deceptions.  

 

95. Mr. Taylor had also provided proof to the WCB that he had reported the additional 

workplace accident and injuries of July 17, 1997 to his employer. The WCB 

intentionally supressed this evidence.  
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Repetitive Strain Injury - Intentionally Supressed: 

96. The WSIB’s response to the proven deceptions, was to take no action against Mr. 

Taylor’s employer. In fact, the WSIB rewarded Mr. Taylor’s employer with financial 

relief for a repetitive strain injury, which the employer knowingly allowed to occur to 

Mr. Taylor.   

 

97. The WSIB falsely claimed that Mr. Taylor had a pre-existing condition of Degenerative 

Disc Disease – DDD and claimed it was from a normal aging process. In fact, it was due 

to Mr. Taylor’s heavy physical work environment, which caused the over-time injury or 

repetitive strain injuries.  

 

Intentional Supressing of Permanent Injuries: 

98. In August 1998, a paid WSIB doctor, Dr. Holtby, falsely reported that Mr. Taylor did 

not have a permanent injury and would be fully recovered after six to eight weeks. This 

after Mr. Taylor had suffered from the work injury for more than a year and a half and 

was contrary to WCB/WSIB policy and law.  

 

99. Another WSIB paid Doctor Dr. Achar in October 1998 knowingly and intentionally 

mislead Mr. Taylor and others into believing that Mr. Taylor did not have a permanent 

injury, when Dr. Achar knew or ought to have known Mr. Taylor did, this according to 

WCB/WSIB law defining what a permanent injury is, how, and when it is to be 

determined .  

Forced Return to Unsafe & Unsuitable Work - 1998: 

100. In 1998, Mr. Taylor was again forced back to work with his employer. This work was 

claimed by his employer to be modified, safe, and suitable. This would later be 
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determined to be unsuitable and unsafe for Mr. Taylor. The work was so unsafe and 

unsuitable for Mr. Taylor, that he suffered additional physical and psychological 

injuries. 

 

Forced Return to Unsafe & Unsuitable Work – 1999: 

101. After another long appeal process with the WSIB and refusal by his employer to provide 

suitable employment, for Mr. Taylor’s disabilities, his employer again reluctantly 

provided employment. This employment would later be again determined to be 

unsuitable and unsafe for Mr. Taylor, which would also cause him to suffer additional 

physical and psychological injuries, as well as financial harm.  

 

102. Mr. Taylor was again wrongfully terminated from his employment with his employer in 

1999. It would take the WSIB almost eight months from this incident to decide that Mr. 

Taylor was permanently impaired and more than three years from Mr. Taylor’s original 

injury of February 6, 1997.  

 

103. The WSIB begrudgingly agreed to retrain Mr. Taylor, even though Mr. Taylor’s doctor 

had been making this request for more than three years.  

WSIB Unsuitable Retraining Program 

104. After more than three and half years, the WSIB agreed to retrain Mr. Taylor for what 

the WSIB considered a more suitable and safe job. Unfortunately for Mr. Taylor, the 

WSIB retraining program proved to be completely unsuitable and unsafe for his 

capabilities.  
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Defamation by WSIB: 

105. Prior to being referred to the retraining program Mr. Taylor was advised in writing by 

Mr. Rivera of the WSIB, that traveling on a bus for more than an hour and thirty 

minutes would violate Mr. Taylor’s permanent physical capabilities.  

 

106. When Mr. Taylor raised concern regarding being forced by the WSIB to take a bus for 

more than an hour and forty-five minutes, Mr. Taylor was personally defamed when Mr. 

Rivera, on behalf of the WSIB, stated in written documents that in Mr. Rivera’s 

personal opinion Mr. Taylor had suffered from self-perceived limitations. This 

statement Mr. Rivera made, was before Mr. Taylor could provide medical proof of his 

limitations.  

 

Reporting of Capabilities: 

107. In the initial stages of the retraining program, the WSIB, without consulting Mr. Taylor 

or his doctor, determined Mr. Taylors’ permanent physical capabilities. Mr. Taylor was 

then provided an objective list of what his physical capabilities were, by the WSIB.  

 

108. In addition to the physical capabilities, Mr. Taylor had informed the WSIB that he was 

in fact partial colour blind and could not performed jobs which involved 

telling/discriminating colours apart.   

 

109. The WSIB would repeatedly state to Mr. Taylor that being colourblind was not an issue 

for any job, and then would later state that being colour-blind was not a recognized 

disability.  
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110. Mr. Taylor would later learn that being colour blind was and is a recognized disability 

under the Ontario Human Rights Code.  

 

111. Mr. Taylor had been intentionally, and knowingly deceived by the WSIB. By a WSIB 

consultant/agent Suzette McMeachrane, who performed the retraining program 

assessments and reporting. Also, by the WSIB appeals officer C. Rubino in her decision 

of December 7, 2004.   

 

Appeal of Injuries  

112. Mr. Taylor had appealed the Board’s decision which changed its previous position that 

he had suffered an injury to his low-back, mid-back, neck, and head. Instead the Board 

was deceptively claiming they had never accepted Mr. Taylor’s injury to his upper-

back, neck, and head.  

 

113. The Board’s appeals officer, Pat Lennie heard Mr. Taylor’s appeal on August 2, 2001, 

and rendered a decision on September 28, 2001.  In the decision, Pat Lennie deceptively 

stated the Board had only accepted an injury to the low-back, mid-back.  

 

114. Pat Lennie also deceptively states there was no medical diagnosis for the upper-back, 

neck and head in February 1997. However, there was a diagnosis for the back, meaning 

the entire back – low-back, mid-back, upper back. Also, there was additional diagnosis 

and medical treatment for an injury to the low-back, mid-back, upper-back, and neck.  
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115. Regarding the head injury it is a well-established medical and legal principle that head 

injuries involving concussion style injuries are not easily recognized nor diagnosed, 

until the person is deceased, and an autopsy is performed on the brain.     

 

Wrong Retraining Program Selected: 

116. In May 2000, Mr. Taylor was unlawfully forced to sign the retraining program 

agreement (LMR Plan), even though Mr. Taylor had serious suitability concerns with 

the program.  

 

117. Forcing injured workers to sign retraining program agreements even if the injured 

workers have legitimate concerns is well-documented in scholarly papers and even in 

the Butterworths legal paper on workers compensation. 

 

118. Mr. Taylor’s concerns with the retraining program were that he would be retrained as an 

engineer, and Mr. Taylor knew he would not be an engineer with just a one-year college 

program. It is like saying a person would be a lawyer with a one-year law clerk 

program.  

 

Changing of Retraining Program: 

119. The WSIB consultant on behalf of the WSIB, Suzette McMeachrane refused to admit or 

accept there was an error when she identified Mr. Taylor’s retraining program. Instead 

Suzette McMeachrane chose to commit an act of intentional deception by claiming that 

Human Resources Development Canada – HRDC had changed the name of programs. 

When in fact the HRDC just renumbered them.  

 

Volume III - Page 138 of 208



120. In February 2002, the WSIB accepted the improper change of Mr. Taylor’s retraining 

program from engineer, to technical occupations in computers. This then made the 

program even more unsuitable for Mr. Taylor’s accepted physical capabilities, in 

addition to Mr. Taylor’s colourblindness.  

 

121. After the change to Mr. Taylor’s retraining program, Mr. Taylor again raised concern 

over the suitability of the retraining program with the WSIB. Mr. Taylor’s concern was 

that the newly re-labelled retraining program is even less suitable than the previous 

program. This was based on Mr. Taylor’s permanent physical capabilities. 

 

Changing of Permanent Physical Capabilities: 

122. R. Rivera on behalf of the Board responded to Mr. Taylor’s concerns of suitability with 

the retraining program and his permanent physical capabilities by changing Mr. 

Taylor’s permanent capabilities and disregarding Mr. Taylor’s colour-blindness.  

 

123. This unlawful act of changing Mr. Taylor’s physical capabilities and disregarding Mr. 

Taylor’s colour-blindness was done in part by Ms. C. Rubino who worked for the Board 

as an appeals officer. 

 

124. Ms. Rubino also deceptively stated that there were no reported concerns with Mr. 

Taylor’s retraining program. Even though 14 out of 16 progress reports to the Board 

indicated ongoing suitability concerns, with Mr. Taylor’s retraining program.    

 

125. Ms. C. Rubino deceptively claimed that being colour blind is not a recognized disability 

and even if it was Mr. Taylor failed to prove it. Being colourblind is a recognized 
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disability, within the Human Rights Code and the Charter which legally need not be 

proven medically. However, the Board never made any request for medical proof of the 

need for accommodations for Mr. Taylor’s disability, which he would have gladly 

provided and eventually did.   

 

Unsuitable Employment: 

126. After Mr. Taylor completed his retraining program, Mr. Taylor was able to gain 

employment within the field of computers, with the City of Mississauga. However, it 

was short-lived due to Mr. Taylor’s numerous disabilities, which the Board failed to 

consider when they retrained Mr. Taylor.  

 

127. Mr. Taylor being colourblind and his work-related physical capabilities posed a major 

problem for Mr. Taylor when he performed the basic tasks of the job he was trained and 

hired for. 

 

128. Mr. Taylor was ultimately terminated, as he would experience considerable difficulties 

when performing the basic tasks of his job which his employer could not reasonably 

accommodate.  

 

Board Appeal Decision – Suitability of Training Program – December 2004.  

129. In 2004, Mr. Taylor appealed the Board’s decision which denied his request to retrain 

him for a second time, since the first training program was unsuitable for his physical 

capabilities and him being colourblind.  
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130. Mr. Taylor’s appeal was reviewed by C. Rubino, a Board appeals resolution officer in 

their decision of December 7, 2004 deceptively stated Mr. Taylor participated in an 

LMR assessment, when in fact he did not.   

 

Board Appeal Decision – Reconsideration of December 7, 2004 Decision - January 2005 

131.  Mr. Taylor had requested the Board appeals officer C. Rubino reconsider her prior 

decision of December 7, 2004. Mr. Taylor’s request was a concern regarding the 

December 7, 2004 decision contained a substantial defect or there was a substantial 

defect in the decision-making process.  

 

132. Mr. Taylor submitted that C. Rubino’s decision of December 7, 2004 was made in error. 

The decision was based on an incorrect career selection of Engineer, which was made 

by the WSIB service provider Suzette McEachrane. Mr. Taylor argued that the Board 

initially claimed he would be an engineer with a one-year college course, which is 

absurd. The Board changed the career from Engineer to computer technician. Mr. 

Taylor additionally had a concern that there was no further investigation by the Board 

regarding the change from engineer to computer technician regarding the suitability of 

the change.    

 

133. C. Rubino responded to Mr. Taylor’s request in her decision of January 18, 2005. She 

explained that the career did change, but she claimed it was part of the HRDC system 

change and the job qualifications remained the same. 
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134. Upon closer review of the referenced HRDC numbering system change. Both careers of 

engineer and computer technician existed before and after the HRDC change. The use 

of the HRDC change was an intentional and deceptive attempt to coverup a serious 

suitability errors made on the part of the WSIB in the retraining planning process.       

 

135. C. Rubino also responded to the suitability concerns of the new career of computer 

technician in response to Mr. Taylor’s concerns of his disability of colourblindness. In 

her decision, C. Rubino stated that “there is no confirmed diagnosis of colour blindness. 

If in fact this is a recognised condition, it did not however prevent you from 

successfully completing the [retraining] program or from obtaining employment…”.     

 

136. The Board never made any requests of Mr. Taylor for medical documentation of his non 

work disabilities. Even though Mr. Taylor would have been very willing to provide such 

documentation. The Board’s position would be that a person with a vision disability is 

not a recognized disability, even though it is under the Human Rights Code and the 

Charter.   

Board Appeal Decision – Travel Expense/NEL/CPD - October 2005 

137. Mr. Taylor had appealed three separate issues to the Board’s appeal branch and on 

October 18, 2005 Corrado Cirinna denied all three Mr. Taylor’s requests. The issues 

were reimbursement for costs to travel to medical treatments and appointments, a 

request to have Mr. Taylor’s Noneconomic Loss - NEL Award (paid for non-income 

losses, as a result of a work injury) reassessed, and a request to be entitled for Chronic 

Pain Disability – CPD.  
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138. In his decision Corrado Cirinna, when describing the accident and injuries intentionally 

and deceptively left off a considerable amount of facts, to make the work accident of 

February 6, 1997 and injuries appear less severe. Also, Corrado Cirinna intentionally 

and deceptively left off the second work accident and work injuries which occurred on 

July 7, 1997. 

 

139. Corrado Cirinna, in describing the events leading up to the Board retraining program, 

again intentionally and deceptively left off a considerable amount of facts. This was to 

make the period between the February 6, 1997 & July 7, 1997 work accidents & 

injuries, and the March 8, 2000 board sponsored retraining program, as uneventful. 

When in fact there was numerous attempts by the Board to unlawfully force Mr. Taylor 

back to unsafe and unsuitable work. Unsafe work which Mr. Taylor aggravated his old 

injuries and suffered new injuries as a result.  

 

140. In describing the selection process of the career job (or referred to as a SEB, by the 

Board) and describing the events during the retraining process at the college, Corrado 

Cirinna intentionally and deceptively described the events as though it was also 

uneventful and there was no change in the career/job. When in fact the career/job was 

changed and there were numerous suitability concerns reported during the retraining 

process, as previously mentioned, 14 out of 16 reports to the Board indicated suitability 

concerns.  
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Travel Expenses for Medical Treatment/Appointments 

141. Mr. Taylor had been appealing a prior decision of the board. The decision denied his 

request to be compensated for travel expenses related to medical care and assessments.  

 

142. Corrado Cirinna was intentionally deceptive in claiming that Mr. Taylor would first 

have to obtain approval for costs for medical assessments in order to get reimbursed for 

medical related travel expenses. However, for an injured worker, like Mr. Taylor to get 

approval they must first provide medical evidence in order to get approval, which 

violates the board’s policy of covering all work-related medical costs. 

 

NEL Redetermination 

143. Mr. Taylor had also appealed a decision of the Board which denied his request for a 

NEL reassessment.  

 

144. Corrado Cirinna intentionally and deceptively claimed that since Mr. Taylor initial NEL 

assessment in September 1999, and the writing of his decision of October 18, 2005, 

there was only two medical reports on file.  

 

145. Corrado Cirinna deliberately omitted the specialist’s report dated June 9, 2001 and is in 

the file. The report provides enough information to conclude Mr. Taylor’s condition has 

worsened significantly since September 1999. The report also provided a diagnosis of  a 

form of chronic pain syndrome. 
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Entitlement to CPD 

146. Mr. Taylor had also appealed a board decision denying him entitlement to chronic pain 

disability – CPD benefits under the Board’s policy for CPD. The policy provides five 

questions to be answered in order for an injured worker to be entitled for benefits under 

the CPD policy.  

 

147. Corrado Cirinna reviewed the five questions in his decision and made intentionally 

deceptively statements to infer Mr. Taylor was not qualified under the CPD policy.  

 

a. A work related injured occurred. This was correctly stated by Corrado Cirinna. 

 

b. Chronic pain is caused by the injury. Corrado Cirinna stated intentionally and 

deceptively that “nor is it characterized/diagnosed by any treating doctor as 

Chronic Pain Syndrome”. Yet, since Mr. Taylor’s injury, he had been examined 

and diagnosed with pain on numerous occasions and by many different doctors & 

specialists. In one occasion, by a Board paid Doctor. Then in 2001, a specialist 

did diagnose Mr. Taylor specifically with myofascial pain syndrome, which is a 

recognized form of chronic pain syndrome.    

 

c. The pain persists six months or more beyond usual healing time of the injury. 

Corrado Cirinna intentionally and deceptively claimed that the usually healing 

time for Mr. Taylor’s injury was at the “outer range” of one year. However, a soft 

tissue injury, which is what the Board claimed Mr. Taylor’s injury was, is only 3 

months. This according to Board policy 02-03-03.   
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d. The degree of pain is inconsistent with organic findings. Corrado Cirinna 

intentionally and deceptively stated in his decision that “There is no information 

[in] the file to suggest the degree of the workers pain is excessive or not consistent 

with organic findings in the file.” Yet in a report, which is in the Board file, and 

was prepared for the Board, by a Board paid doctor, it stated “There was some 

unusual features to this pain with reported numbness in the hands and feet and 

also radiation up into the head which would appear to be nonanatomical 

symptoms which cannot be directly correlated to low back pathology”. The report 

also stated: “His pain would appear to be persistent and excessive beyond what 

would be expected…” Then Corrado Cirinna went on to intentional & deceptively 

state: “There has never been a suggestion anywhere in this file of a Chronic Pain 

Syndrome diagnosis.” In the same Board sponsored report, it stated Mr. Taylor 

has “Functional Overlay”. This is widely known throughout the medical 

community as a form of concealing a diagnosis of chronic pain syndrome. 

Moreover Mr. Taylor, as previously mentioned was diagnosis with chronic pain 

syndrome by a specialist in June 2001, which a copy of the report was sent and 

included in the Board claim file.     

 

e.  The chronic pain impairs earning compacity.  Corrado Cirinna intentional & 

deceptively stated that Mr. Taylor did not experience a marked life change in his 

social, occupational, and home life. When in fact Mr. Taylor did and the evidence 

was clearly documented in the file, including such objective evidence as past 
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income tax returns and letters confirming a domestic separation due to his chronic 

pain.      

  

148. Corrado Cirinna throughout his decision deliberately created facts which are 

inconsistent to the evidence contained in the Board’s claim file. The purpose of which 

was to intentionally and knowingly defraud Mr. Taylor of his duly owed benefits. 

Moreover, Corrado Cirinna failed to apply the correct decision-making policy of benefit 

of the doubt, when reviewing evidence in comparison to the facts of the case.          

Board Appeal Decision – Medical Restrictions - April 2006 

149. Mr. Taylor had requested Corrado Cirinna clarify his decision by including a 

clarification on the issue of medical restrictions. Corrado Cirinna had stated in his 

October 18, 2005 decision where he agreed that Mr. Taylor’s restrictions which were 

identical to what was stated in the March 2000 LMR referral were that “These 

restrictions are what generally referred to as “standard” precautions in keeping with 

what one would expect form a worker with a low back impairment”    

 

150. Mr. Taylor had made this request, as he was concerned the WSIB had intentionally and 

deceptively changed his permanent physical capabilities/medical restrictions, as 

previously stated and agreed to by the Board in the LMR referral of March 2000. This 

change by the Board, was to a much lesser degree so the Board could intentionally and 

deceptively claim Mr. Taylor could perform the job, even if he could not.   

 

151. As previously mentioned, C. Rubino intentionally and deceptively claimed that “his 

physical restrictions have not changed in any way” and was again intentionally and 
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deceptively reiterated by Corrado Cirinna when he stated that “...your physical 

restrictions have not changed in anyway...” Yet, as previously discussed Mr. Taylor’s 

permanent physical capabilities, which were set by the Board in March 2000, and were 

objectively stated, were then changed in October 2001 by R. Riviere to be considerably 

less and very subjective in nature.   

 

Events Leading up to and During the WSIAT Hearing - 2007: 

Scheduling of the hearing: 

152. Mr. Taylor had appealed several decisions of the Board appeals officers to the WSIAT. 

Mr. Taylor’s appeal was heard by the WSIAT initially in January 2007. Initially, Mr. 

Taylor was only provided one day for the hearing, even though Mr. Taylor had 

requested three days for the hearing. This caused a further delay on the part of the 

WSIAT by almost six months. 

 

153. Mr. Taylor was also forced to wait for all the matters that were before the Board’s 

appeal’s branch, before being allowed by the WSIAT to proceed with his appeals at the 

WSIAT. This caused a further delay of several years. Moreover, it wrongly forced Mr. 

Taylor to give up issues which were pending appeal.  

 

Denial of Crucial Witnesses: 

154. Mr. Taylor had been denied the right to call several crucially important and relevant 

witnesses for his appeal in order to support his claims. This in turn made it very difficult 

for Mr. Taylor to prove the facts without the supporting oral evidence.  
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Recording of Hearing: 

155. Mr. Taylor suffers from severe pain in his hands, which is severely aggravated when 

taking handwritten notes. In order to overcome this physical disability and in 

accordance with the Ontario Human Rights Code, and the WSIAT policy Mr. Taylor 

used an audio recorder for notetaking purposes at his hearings before the WSIAT.  

 

156. The use of an audio recorder for note taking purposes, for persons with disabilities, is 

lawfully permitted without the consent of the tribunal or court in Ontario.  

 

157. Further, Mr. Taylor saw no concern in using the recorder as the panel members also had 

their own recorder during all conversations including the alleged in caucus meetings.  

 

158. Mr. Taylor had no expectation of privacy regarding any conversations that took place in 

the WSIAT hearing room, with the presence of a WSIAT recorder and his own. The 

WSIAT panel members G. R. W. Gale, B. Wheeler, and M. Ferrari had, or ought not to 

have had, any reasonable expectation of privacy in the WSIAT hearing room, with the 

visible presence of the WSIAT audio recorder.   

 

Unfair Hearing Process: 

159. The WSIAT panel members knew, or ought to have known, Mr. Taylor was self-

represented and a person with numerous physical and psychological disabilities which 

should have been accommodated in their hearing process and was not.   

 

160. Throughout the appeal hearing, Mr. Taylor was routinely interrupted by panel members. 

This may be a well-accepted practice for experienced representatives in an adversarial 
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system, but this made it very difficult for Mr. Taylor who was self-represented to 

effectively present his case before the WSIAT, especially suffering from numerous 

physical and psychological disabilities.  

 

161. In one example, the WSIAT Vice-Chair G.R.W. Gale stopped Mr. Taylor from further 

questioning his witness. Mr. Taylor was only attempting to correct an error the witness 

had made in his testimony and had a lawful right to do so.  

 

162. In another example of the WSIAT panel members failing to accommodate Mr. Taylor 

for being self-represented. A panel member, B. Wheeler, was heard commenting that 

Mr. Taylor must not have had a case if the lawyers and law clinics he approached would 

not represent him. This was a defamatory and untrue statement, as Mr. Taylor did have 

a case. The legal clinics have extremely limited resources and are unable to accept many 

cases. Moreover Mr. Taylor just did not have the money to pay for a lawyer or a 

paralegal.  

 

163. In further conversations throughout the hearing, the panel members were often heard 

making derogatory and defamatory statements in reference to Mr. Taylor, which had 

nothing to do with the facts, evidence, or merit of the case. The comments were 

vexatious and venomous.  

 

164. In conversation, B. Wheeler was heard saying to M. Ferrari that Mr. Taylor was a 

“Fucking Joke” and that Mr. Taylor “deserved to have his ass kicked for not working 

and supporting his family”.  
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165. B. Wheeler was also heard saying that he did not want to award Mr. Taylor anything 

aside from the 50% benefits owed. Mr. Wheeler stated that he felt, regardless of the 

facts of the case, “Mr. Taylor did not deserve it”.   

 

166. M. Ferrari was heard during the hearing improperly advising Mr. Taylor. She was not 

providing procedural advise but providing legal advice of the benefit programs and the 

possibility if Mr. Taylor was awarded a chronic pain award. She was heard saying that 

Mr. Taylor may have to owe money back to the WSIB and would have to pay money 

back, due to a difference in awards, which was untrue.  

 

167. M. Ferrari had unlawfully manipulated Mr. Taylor into dropping his claim for chronic 

pain disability benefits. M. Ferrari was later heard in conversation with Mr. B. Wheeler 

laughing at Mr. Taylor because he did as she wanted him to do – give up his claim.  

 

168. B. Wheeler and M. Ferrari were also heard stating that “Mr. Taylor is faking his 

injuries, as all injured workers are faking their injuries and the pain from their 

injuries”.  

 

169. The audio recording was made by Mr. Taylor and was lawfully done so, as he was party 

to many conversations and used the recorder as a disability aid, for the purposes of note 

taking. This is allowed under WSIAT policy and the Ontario Human Rights Code.  
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170. Throughout the WSIAT hearing process the WSIAT panel members G.R.W. Gale, B. 

Wheeler, and M. Ferrari conducted themselves in such ways to breech their duty to act 

in a procedurally fair manner. In failing to do so, they violated the principles of Natural 

Justice, to hold a fair and impartial hearing.   

 

171. The WSIAT panel members G.R.W. Gale, B. Wheeler, and M. Ferrari conducted 

themselves in such ways to breech their duty to act in a fair manner, also breech their 

Constitutional duty to comply with the Charter of Rights and Freedoms, specifically 

sections 2, 7, 12, and 15 of the Charter.  

Mr. Taylor’s Response to the WSIAT Unfair Hearing: 

Complaint to the WSIAT: 

172. When Mr. Taylor learned of what was said about him by the WSIAT panel members, 

Mr. Taylor contacted the WSIAT, by telephone and made a verbal complaint.  Mr. 

Taylor was advised by the WSIAT to make his complaint in writing.  

 

173. Mr. Taylor then, was instructed by the WSIAT, to file a formal written complaint, 

which Mr. Taylor did, in the form of a letter addressed to the WSIAT. In response, Mr. 

Taylor was advised he would have to use the WSIAT complaint form, but none was 

ever provided to him by the WSIAT, nor does one exist.  

 

174. In February 2008, some six months after the WSIAT hearing, the WSIAT panel 

members issued their written decision 691/05. Upon reviewing the decision, Mr. Taylor 

intended on filing a request for reconsideration but was delayed. He was wanted to be 
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assured the same panel members would not hear his request for reconsideration, which 

is in accordance with principles of Natural Justice.  

 

175. Mr. Taylor was also delayed, as he had filed a formal complaint with the Ontario 

Human Rights Commission. The Commission’s response was delayed due to a change 

over to the Ontario Human Rights Tribunal in 2007.  

 

Complaint to OHC: 

176. Mr. Taylor was convinced the WSIAT was not serious about formal complaints and 

filed a complaint with the Ontario Human Rights Commission - OHC. This was just 

prior to the changeover to the Human Rights Tribunal - HRT.  

 

177. During the changeover the OHC had inadvertently misplaced Mr. Taylor’s complaint. 

Eventually the OHC contacted Mr. Taylor and advised him they do not deal with that 

form of complaint and he would have to follow up directly with the WSIAT.    

 

178. After speaking with the OHC, Mr. Taylor then again contacted the WSIAT and was 

assured the same panel members would not hear his reconsideration request.  

 

179. This delay was the result of Mr. Taylor being a self-represented litigant and not 

knowing the process but learning it as he went. Both the WSIAT and the Courts would 

later use this delay against Mr. Taylor, as though they expected him to be the same as an 

experienced lawyer.    
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Pre-reconsideration steps 

180. Prior to Mr. Taylor filing a request for reconsideration he had inquired with the WSIAT 

as to the costs of the WSIAT hearing transcripts. Mr. Taylor was advised by the WSIAT 

it would cost him more than $2,500 for a transcript of the hearing.  

 

181. Due to the complexity of the issues discussed at the WSIAT hearing Mr. Taylor would 

require a complete transcript of the WSIAT hearing as opposed to only certain sections. 

 

182. Mr. Taylor could not afford to pay the fees for the transcript. Mr. Taylor then inquired if 

the WSIAT had a waiver for low-income individuals to obtain transcripts, which they 

did not have, or failed to inform Mr. Taylor they had. 

 

183. Issues with low-income self-represented litigants is a widely acknowledged concern 

among low-income self-represented individuals. This is such a concern that many are 

deprived of any form of justice as a result.    

 

184. Mr. Taylor had also attempted to seek out paid and free representation services. 

Unfortunately, the paid services such as lawyers and paralegals all required to be paid in 

advanced, which Mr. Taylor did not have the funds for. Free representation services 

indicated to Mr. Taylor that his appeal was very complex and due to their limited 

resources, they were unable to help him.   

 

185. Mr. Taylor was forced to again represent himself and had to file his own 

reconsideration, without any proper transcripts to refer to.  
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WSIAT Reconsideration Request: 

186. Mr. Taylor filed a request for the WSIAT decision 691/05 to be reconsidered by the 

WSIAT.  After more than a six-month delay, the WSIAT issued their reconsideration 

decision and denied Mr. Taylor’s request. 

 

187. In the reconsideration decision the decision maker, B. Kalvin stated that the threats of 

harm by the panel members, the defamatory statements, and the unjust control of the 

hearing process never happened, as Mr. Taylor was required to fully prove his 

allegations.  

 

188. The decision maker B. Kalvin denied that the retraining program was unsuitable and 

reasoned with subjective personal opinions of board staff members. Ultimately Mr. 

Taylor’s request for reconsideration was denied by the WSIAT.  

Judicial Review – Certiorari   

189. Mr. Taylor filed an application for Judicial Review – Certiorari on July 4, 2013. This 

was an application requesting the Ontario Superior Court set aside the WSIAT decision 

691/05 and the WSIAT reconsideration decision 691/05R and render a new decision in 

their place. 

 

190. Mr. Taylor had made the choice to file the application for Judicial Review – Certiorari, 

as he was deceptively led to believe by the WSIB and the WSIAT that this was his only 

option of redress, so long as the WSIAT decisions committed an error of law and fact. 
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191. After serving the application for Judicial Review – Certiorari on the WSIAT, Mr. 

Taylor received a letter from the WSIAT counsel. The letter incorrectly advised Mr. 

Taylor that he had filed his application with the incorrect court.   

 

192. The WSIAT counsel stated that Mr. Taylor had filed his application with Superior Court 

of Justice, when it must be filed with the Divisional Court.  This was incorrect as the 

Courts of Justice Act R.S.O. 1990 and the Judicial Review Procedures Act R.S.O. 1990 

both confirm an application for Judicial Review can be heard by the Superior Court of 

Justice and a judge of the Superior Court is also a judge of the Divisional Court.                      

 

193. Mr. Taylor believed this deception on the part of the WSIAT counsel and brought an 

application to abandon his application for Judicial Review – Certiorari.  

 

194. After several months of legal research, as well as attempting to retain free 

representation. Mr. Taylor learned that under s. 179 of the WSIA he could bring a civil 

action against both the WSIB and the WSIAT. However, Mr. Taylor could not bring an 

action against the WSIB & WSIAT staff or agents, so long as their actions were done in 

good faith. This did not relieve the vicarious liability of WSIB and the WSIAT for their 

good faith actions. So, Mr. Taylor filed a statement of claim against both the WSIB and 

the WSIAT.  

 

195. Mr. Taylor’s justification was that while Judicial Review – Certiorari may restore some 

of his losses, it will not compensate him for the losses incurred over and above any 

award he would be given by the Court under Judicial Review.  
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Liability of the Defendant WSIB/Board Staff and Agents  

a) Negligence  

196. The defendant Board staff and agents owe a general duty of care to individuals they 

render decisions over and a specific duty of care to act in good faith, as per s. 179 of the 

WSIA.  

 

197. The defendant Board staff and agents breeched the duty of care they owed to the 

plaintiff and accordingly are liable in negligence to the plaintiff. The injuries and 

suffering of the plaintiff arose as a direct result of the negligence of these defendants. 

The negligent actions and/or inactions of the Board staff and agents as plead herein each 

and/or collectively caused physical, psychological injuries and financial harm to the 

plaintiff, a consequence the Board staff and agents knew or ought to have known would 

occur as a result of their negligence.  

 

198. Without restricting the generality of the forgoing, some of the particulars of the 

negligence of the defendant Board staff and agents are as follows:  

 

a. They employed unnecessary and unreasonable methods in circumstances in which 

they knew or ought to have known that their actions would cause harm to the 

plaintiff; 
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b. They failed at all material times to exercise the standard of care required by their 

position as staff and consultants of the Board in accordance with s. 179 of the 

WSIA.  

 

c. The Board staff and consultants acted with reckless disregard for the life and 

wellbeing of Mr. Taylor; 

 

d. They were incompetent to carry out the duties of Board staff and consultants and 

lacked the reasonable care, skill, ability and training to perform the duties of 

Board staff and consultants and ought not to have been assuming the 

responsibilities and obligations of their positions.   

 

199. The conduct of the defendant Board staff and consultants constitutes negligence. 

   

b) Deceit/Fraud  

200. The defendant Board staff and agents owe a general duty of care to individuals they 

render decisions over and a specific duty of care to act in good faith, specifically not to 

act with deception.  

 

201. The defendant Board staff and agents breeched the duty of care they owed to the 

plaintiff and accordingly are liable in deceit/fraud to the plaintiff. The defendant Board 

staff and agents made numerous false statements and representations, which they knew 

or ought to have known to be false, that these false statements were made to deceive the 

plaintiff and caused the plaintiff to act on these false statements. The injuries and 
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suffering of the plaintiff arose as a direct result of the deceit of these defendants. The 

deceitful  actions and/or inactions of the Board staff and agents as plead herein each 

and/or collectively caused physical, psychological injuries and financial harm to the 

plaintiff, a consequence the Board staff and agents knew or ought to have known would 

occur as a result of their deceit.  

 

202. Without restricting the generality of the forgoing, some of the particulars of the 

deceitful/fraudulent actions on the part of the defendant Board staff and agents are as 

follows:  

 

a. They made numerous false misrepresentations and statements;  

 

b. That when they made these false misrepresentations and statements they knew or 

ought to have known they were false; 

 

c. That when they made these false misrepresentations and statements they knew or 

ought to have known they were intended to mislead/deceive Mr. Taylor;  

 

d. That Mr. Taylor acted upon these misrepresentations and statements and as a 

result suffered physical and emotional injuries as well as financial harm; 

 

203. The conduct of the defendant Board staff and consultants constitutes Deceit/fraud. 
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c) Misfeasance in Public Office 

204. The defendant Board staff and consultants are holders of public office. The plaintiff 

repeats and rely upon the facts as set out above and state the defendant Board staff and 

consultants deliberately violated the law in committing their various unlawful actions 

against Mr. Taylor. In the alternative the defendant Board staff and consultants were 

reckless and/or wilfully blind to whether their actions violated the law. 

 

205. The defendant Board staff and consultants acted with malice and/or for an improper 

purpose in that they knew or were recklessly indifferent to whether their actions would 

probably cause injury to the plaintiff and their actions did do cause injury to the 

plaintiffs. The defendant Board staff and consultants had no reasonable basis for 

rendering such decisions, taking such actions, and failing to take appropriate actions to 

protect the safety of Mr. Taylor.  

 

206. The conduct of the defendant Board staff and consultants constitutes misfeasance in 

public office. 

 

d) Assault   

207. The defendant Board staff and consultants had a duty to act and issue decisions in a 

good faith manner, which is in accordance with s. 179 of the Workplace Safety & 

Insurance Act.   

 

208. The defendant Board staff and consultants breached the duty of care they owed to the 

plaintiff, and accordingly, are liable in assault to the plaintiff. The injuries, suffering and 
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harm of the plaintiff arose as a direct result of the acts of assault. The acts of assault on 

the part of the defendant Board staff and consultants, as plead herein each and/or 

collectively caused the injuries, suffering, and harm of the plaintiff, a consequence the 

defendant Board staff and consultants knew or ought to have known would occur as a 

result of their acts of assault.    

 

209. Without restricting the generality of the foregoing, some of the particulars of the acts of 

assault on the part of the defendant the defendant Board staff and consultants are as 

follows: 

 

a. Their conduct was considered by Mr. Taylor to cause a reasonable apprehension 

of imminent harm. 

 

b. Their conduct was an unlawful act and they knew or ought to have known their 

conduct was unlawfully.  

 

c. A reasonable person would have concluded the conduct of the defendants to pose 

a reasonable apprehension of imminent harm towards Mr. Taylor by the 

defendants.   

 

210. The conduct of the defendant Board staff and consultants constitutes assault. 
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e) Battery   

211. The defendant Board staff and consultants had a duty to act in a good faith manner, 

which is in accordance with s. 179 of the Workplace Safety & Insurance Act.   

 

212. The defendant Board staff and consultants breached the duty of care they owed to the 

plaintiff, and accordingly, are liable in battery to the plaintiff. The injuries, suffering 

and harm of the plaintiff arose as a direct result of the acts of battery. The acts of battery 

on the part of the defendant Board staff and consultants, as plead herein each and/or 

collectively caused the injuries, suffering, and harm of the plaintiff, a consequence the 

defendant Board staff and consultants knew or ought to have known would occur as a 

result of their acts of Battery.    

 

213. The defendant Board staff and consultants intentionally and/or recklessly and 

negligently applied force to the person of Mr. Taylor without his consent.  

 

214. As regards the defendant Dr. R. Holtby he intentionally applied excessive physical 

force, which would not have been done by a reasonable doctor and is contrary to most 

common medical examination practices, to the person of Mr. Taylor. 

 

215. The conduct of the defendant Board staff and consultants constitutes battery. 

 

f) Intimidation  

216. The defendant Board staff and consultants had a duty to act and issue decisions in a 

good faith manner, which is in accordance with s. 179 of the Workplace Safety & 

Insurance Act.   
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217. The defendant Board staff and consultants breached the duty of care they owed to the 

plaintiff, and accordingly, are liable in intimidation to the plaintiff. The injuries, 

suffering and harm of the plaintiff arose as a direct result of the acts of intimidation of 

these defendants. The defendant Board staff and consultants made demands of the 

plaintiff to act in an unlawful manner, the plaintiff believed if he did not follow the 

unlawful demands would cause him harm and therefore complied with the demands of 

the defendants. As a result of complying with the threats of the defendant Board staff 

and consultants, the plaintiff suffered physical injuries, mental distress and financial 

harm, a consequence the defendant Board staff and consultants knew or ought to have 

known would occur as a result of their intimidation.   

 

218. Without restricting the generality of the foregoing, some of the particulars of the 

intimidation on the part of the defendant Board staff and consultants are as follows: 

 

a. They made threats of Mr. Taylor to perform tasks which they knew or ought to 

have known that Mr. Taylor performing these tasks would cause Mr. Taylor 

physical, mental, and financial harm. 

 

b. They acted unlawfully and they knew or ought to have known when they acted 

unlawfully made the threats to Mr. Taylor for him to perform these tasks which 

were unsafe and unsuitable for him to perform.  
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c. Mr. Taylor was therefore forced, in many cases, to comply with the threats of the 

defendant Board staff and consultants.  

 

d. They knew or ought to have known the threats to Mr. Taylor to perform the 

unsafe and unsuitable tasks would and did result in injuries to Mr. Taylor.     

 

219. The conduct of the defendant Board staff and consultants constitutes intimidation. 

    

g) Conspiracy   

220. The defendant Board staff and consultants had a duty to act and issue decisions in a 

good faith manner, which is in accordance with s. 179 of the Workplace Safety & 

Insurance Act.   

 

221. The defendant Board staff and consultants breached the duty of care they owed to the 

plaintiff, and accordingly, are liable in conspiracy to the plaintiff. The injuries, suffering 

and harm of the plaintiff arose as a direct result of the acts of conspiracy of amongst 

these defendants together and with other listed defendants. The acts of conspiracy on the 

part of the defendant Board staff and consultants, as well as other listed defendants as 

plead herein each and/or collectively caused the injuries, suffering, and harm of the 

plaintiff, a consequence the defendant Board staff and consultants knew or ought to 

have known would occur as a result of their acts of conspiracy.    

 

222. Without restricting the generality of the foregoing, some of the particulars of the acts of 

conspiracy on the part of the defendant Board staff and consultants are as follows: 
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a. They made agreements amongst themselves as well as with other listed 

defendants, agreements. These agreements were committing an unlawful act or an 

act by unlawful means towards Mr. Taylor. A reasonable person would have 

concluded an agreement was made and it was unlawful.   

 

b. That the defendants in making these unlawful agreements amongst themselves 

and with other listed defendants knew or ought to have known they would cause 

injury to Mr. Taylor, if Mr. Taylor failed to comply. 

 

c. Mr. Taylor was forced to comply with the unlawful threats of the defendant Board 

staff and consultants and as a result, Mr. Taylor suffered physical & emotional 

injuries, as well as financial harm.  

 

223. The conduct of the defendant Board staff and consultants constitutes conspiracy.   

 

h) Mental Suffering  

224. The defendant Board staff and consultants had a duty to act and issue decisions in a 

good faith manner, which is in accordance with s. 179 of the Workplace Safety & 

Insurance Act.   

 

225. The defendant Board staff and consultants breached the duty of care they owed to the 

plaintiff, and accordingly, are liable for mental suffering they caused upon the plaintiff. 

The injuries, suffering and harm of the plaintiff arose as a direct result of the acts of 
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mental suffering. The acts of inflicting mental suffering on the part of the defendant 

Board staff and consultants, as plead herein each and/or collectively caused the injuries, 

suffering, and harm of the plaintiff, a consequence the defendant Board staff and 

consultants knew or ought to have known would occur as a result of their acts of mental 

suffering upon the plaintiff.    

 

226. Without restricting the generality of the foregoing, some of the particulars of the acts of 

conspiracy on the part of the defendant Board staff and consultants are as follows: 

 

a. They employed unnecessary and unreasonable methods in circumstances which 

they knew or ought to have known that their actions and/or statements would 

cause harm to the plaintiff.  

 

b. That they knew or ought to have known their actions and/or statements were 

calculated to produce harm on the plaintiff. 

 

c. That they failed at all material times to exercise the standard of care required by 

their position as staff and consultants of the Board, as stipulated by s. 179 of the 

WSIA.   

 

d. The defendant Board staff and consultants acted with reckless disregard for the 

life and well-being of Mr. Taylor. 
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e. They were incompetent to carry out the duties of staff and consultants of the 

Board and lacked the reasonable care, skill, ability and training necessary to 

perform the duties of staff and consultants of the Board and ought not to have 

been assuming the responsibilities and obligations of their positions.     

 

227. The conduct of the defendant Board staff and consultants constitutes mental suffering 

upon the plaintiff.   

 

i) Defamation  

228. The defendant Board staff and consultants had a duty to act and issue decisions in a 

good faith manner, which is in accordance with s. 179 of the Workplace Safety & 

Insurance Act.   

 

229. The defendant Board staff and consultants breached the duty of care they owed to the 

plaintiff, and accordingly, are liable for defamation to the plaintiff. The injuries, 

suffering and harm of the plaintiff arose as a direct result of the acts of defamation. The 

acts of defamation on the part of the defendant Board staff and consultants, as plead 

herein each and/or collectively caused the injuries, suffering, and harm of the plaintiff, a 

consequence the defendant Board staff and consultants knew or ought to have known 

would occur as a result of their acts of defamation.   

  

230. Without restricting the generality of the foregoing, some of the particulars of the 

defamation on the part of the defendant Board staff and consultants are as follows: 
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a. They employed unnecessary and unreasonable methods in which they knew or 

ought to have known that their actions would cause harm to the plaintiff; 

 

b. These methods employed and included defamatory statements made about and 

specifically referenced the plaintiff, which called into question his mental state of 

mind. Specifically, that: 

 

i. R. Rivera stated in numerous written documents that Mr. Taylor “Suffers 

from self-perceived limitations”;  

ii. That numerous board staff including M. Baird, F. Figueredo, R. Rivera, 

among others stated and made specific reference to Mr. Taylor that he had 

failed to co-operate with a return to work program;  

iii. That numerous board staff including M. Baird, F. Figueredo, R. Rivera, 

among others stated and made specific reference to Mr. Taylor that he had 

intentionally missed numerous days from work and not because of his 

work injuries; and  

iv. Several other statements were made in direct reference to Mr. Taylor 

which sole purpose was meant to attack Mr. Taylor’s good working 

character.   

 

c. That these statements made in direct reference to Mr. Taylor were published in 

the Board’s internal claim file system, which is fully access by thousands of 

Board staff members and outside consultants.  
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d. That they failed at all material times to exercise the standard of care required by 

their position as staff and consultants of the Board, as stipulated by s. 179 of the 

WSIA to not make such defamatory statements in direct reference to Mr. Taylor.   

 

e. The defendant Board staff and consultants acted with reckless disregard for the 

life and well-being of Mr. Taylor, in making such defamatory statements in direct 

reference to Mr. Taylor.   

 

f. They were incompetent to carry out the duties of staff and consultants of the 

Board; they lacked the reasonable care, skill, ability and training necessary to 

perform the duties of staff and consultants of the Board and they should not have 

been assuming the responsibilities and obligations of their positions.     

 

231. The conduct of the defendant Board staff and consultants constitutes defamation. 

 

Liability of the Defendant Pivotal HR Integrated Solutions/Action Force Staff 

j) Negligence  

232. The defendant Pivotal Integrated Solutions/Action Force staff owe a general duty of 

care to individuals they in their employ, especially when they have been injured in their 

employ.  

 

233. The defendant Pivotal Integrated Solutions/Action Force staff breeched the duty of care 

they owed to the plaintiff and accordingly are liable in negligence to the plaintiff. The 

injuries and suffering of the plaintiff arose as a direct result of the negligence of these 
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defendants. The negligent actions and/or inactions of the defendant Pivotal Integrated 

Solutions/Action Force staff as plead herein each and/or collectively caused physical, 

psychological injuries and financial harm to the plaintiff, a consequence the defendant 

Pivotal Integrated Solutions/Action Force staff knew or ought to have known would 

occur as a result of their negligence.  

 

234. Without restricting the generality of the forgoing, some of the particulars of the 

negligence of the defendant Pivotal Integrated Solutions/Action Force staff are as 

follows:  

 

a. They employed unnecessary and unreasonable methods in circumstances in which 

they knew or ought to have known that their actions would cause harm to the 

plaintiff; 

 

b. They failed at all material times to exercise the standard of care required by their 

position as an employer.  

 

c. The defendant Pivotal Integrated Solutions/Action Force staff acted with reckless 

disregard for the life and wellbeing of Mr. Taylor; 

 

d. They were incompetent to carry out the duties of the defendant Pivotal Integrated 

Solutions/Action Force staff and lacked the reasonable care, skill, ability and 

training to perform the duties of defendant Pivotal Integrated Solutions/Action 
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Force staff and ought not to have been assuming the responsibilities and 

obligations of their positions.   

 

235. The conduct of the defendant Pivotal Integrated Solutions/Action Force staff constitutes 

negligence. 

   

k) Deceit/Fraud  

236. The defendant Pivotal Integrated Solutions/Action Force staff owe a general duty of 

care to individuals they render decisions over and a specific duty of care to act in good 

faith, specifically not to act with deception.  

 

237. The defendant Pivotal Integrated Solutions/Action Force staff breeched the duty of care 

they owed to the plaintiff and accordingly are liable in deceit/fraud to the plaintiff. The 

defendant Pivotal Integrated Solutions/Action Force staff made numerous false 

statements and representations, which they knew or ought to have known to be false, 

that these false statements were made to deceive the plaintiff and caused the plaintiff to 

act on these false statements. The injuries and suffering of the plaintiff arose as a direct 

result of the deceit of these defendants. The deceitful actions and/or inactions of the 

defendant Pivotal Integrated Solutions/Action Force staff as plead herein each and/or 

collectively caused physical, psychological injuries and financial harm to the plaintiff, a 

consequence the defendant Pivotal Integrated Solutions/Action Force staff knew or 

ought to have known would occur as a result of their deceit.  
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238. Without restricting the generality of the forgoing, some of the particulars of the 

deceitful/fraudulent actions on the part of the defendant Pivotal Integrated 

Solutions/Action Force staff are as follows:  

 

a. They made numerous false misrepresentations and statements;  

 

b. That when they made these false misrepresentations and statements they knew or 

ought to have known they were false; 

 

c. That when they made these false misrepresentations and statements they knew or 

ought to have known they were intended to mislead/deceive Mr. Taylor;  

 

d. That Mr. Taylor acted upon these misrepresentations and statements and as a 

result suffered physical and emotional injuries as well as financial harm; 

 

239. The conduct of the defendant Pivotal Integrated Solutions/Action Force staff constitutes 

Deceit/fraud. 

 

l) Intimidation  

240. The defendant Pivotal Integrated Solutions/Action Force staff had a duty to act and 

issue decisions in a good faith manner.   

 

241. The defendant Pivotal Integrated Solutions/Action Force staff breached the duty of care 

they owed to the plaintiff, and accordingly, are liable in intimidation to the plaintiff. The 
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injuries, suffering and harm of the plaintiff arose as a direct result of the acts of 

intimidation of these defendants. The defendant Pivotal Integrated Solutions/Action 

Force staff made demands of the plaintiff to act in an unlawful manner, the plaintiff 

believed if he did not follow the unlawful demands would cause him harm and therefore 

complied with the demands of the defendants. As a result of complying with the threats 

of the defendant Pivotal Integrated Solutions/Action Force staff, the plaintiff suffered 

physical injuries, mental distress and financial harm, a consequence the defendant 

Pivotal Integrated Solutions/Action Force staff knew or ought to have known would 

occur as a result of their intimidation.   

 

242. Without restricting the generality of the foregoing, some of the particulars of the 

intimidation on the part of the defendant Pivotal Integrated Solutions/Action Force staff 

are as follows: 

 

a. They made threats of Mr. Taylor to perform tasks which they knew or ought to 

have known that Mr. Taylor performing these tasks would cause Mr. Taylor 

physical, mental, and financial harm. 

 

b. They acted unlawfully and they knew or ought to have known when they acted 

unlawfully made the threats to Mr. Taylor for him to perform these tasks which 

were unsafe and unsuitable for him to perform.  

 

c. Mr. Taylor was therefore forced, in many cases, to comply with the threats of the 

defendant Pivotal Integrated Solutions/Action Force staff.  
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d. They knew or ought to have known the threats to Mr. Taylor to perform the 

unsafe and unsuitable tasks would and did result in injuries to Mr. Taylor.     

 

243. The conduct of the defendant Pivotal Integrated Solutions/Action Force staff constitutes 

intimidation. 

    

m) Conspiracy   

244. The defendant Pivotal Integrated Solutions/Action Force staff had a duty to act and 

issue decisions in a good faith manner.   

 

245. The defendant Pivotal Integrated Solutions/Action Force staff breached the duty of care 

they owed to the plaintiff, and accordingly, are liable in conspiracy to the plaintiff. The 

injuries, suffering and harm of the plaintiff arose as a direct result of the acts of 

conspiracy of amongst these defendants together and with other listed defendants. The 

acts of conspiracy on the part of the defendant Pivotal Integrated Solutions/Action Force 

staff, as well as other listed defendants as plead herein each and/or collectively caused 

the injuries, suffering, and harm of the plaintiff, a consequence the defendant Pivotal 

Integrated Solutions/Action Force staff knew or ought to have known would occur as a 

result of their acts of conspiracy.    

 

246. Without restricting the generality of the foregoing, some of the particulars of the acts of 

conspiracy on the part of the defendant Pivotal Integrated Solutions/Action Force staff 

are as follows: 
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a. They made agreements amongst themselves as well as with other listed 

defendants, agreements. These agreements were committing an unlawful act or an 

act by unlawful means towards Mr. Taylor. A reasonable person would have 

concluded an agreement was made and it was unlawful.   

 

b. That the defendants in making these unlawful agreements amongst themselves 

and with other listed defendants knew or ought to have known they would cause 

injury to Mr. Taylor, if Mr. Taylor failed to comply. 

 

c. Mr. Taylor was forced to comply with the unlawful threats of the defendant Board 

staff and consultants and as a result, Mr. Taylor suffered physical & emotional 

injuries, as well as financial harm.  

 

247. The conduct of the defendant Pivotal Integrated Solutions/Action Force staff constitutes 

conspiracy.   

 

n) Mental Suffering  

248. The defendant Pivotal Integrated Solutions/Action Force staff had a duty to act and 

issue decisions in a good faith manner.   

 

249. The defendant Pivotal Integrated Solutions/Action Force staff breached the duty of care 

they owed to the plaintiff, and accordingly, are liable for mental suffering they caused 

upon the plaintiff. The injuries, suffering and harm of the plaintiff arose as a direct 
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result of the acts of mental suffering. The acts of inflicting mental suffering on the part 

of the defendant Pivotal Integrated Solutions/Action Force staff, as plead herein each 

and/or collectively caused the injuries, suffering, and harm of the plaintiff, a 

consequence the defendant Pivotal Integrated Solutions/Action Force staff knew or 

ought to have known would occur as a result of their acts of mental suffering upon the 

plaintiff.    

 

250. Without restricting the generality of the foregoing, some of the particulars of the acts of 

conspiracy on the part of the defendant Pivotal Integrated Solutions/Action Force staff 

are as follows: 

 

a. They employed unnecessary and unreasonable methods in circumstances which 

they knew or ought to have known that their actions and/or statements would 

cause harm to the plaintiff.  

 

b. That they knew or ought to have known their actions and/or statements were 

calculated to produce harm on the plaintiff. 

 

c. That they failed at all material times to exercise the standard of care required by 

their position as staff.   

 

d. The defendant Pivotal Integrated Solutions/Action Force staff acted with reckless 

disregard for the life and well-being of Mr. Taylor. 
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e. They were incompetent to carry out the duties of staff of Pivotal Integrated 

Solutions/Action Force and lacked the reasonable care, skill, ability and training 

necessary to perform the duties of staff and ought not to have been assuming the 

responsibilities and obligations of their positions.     

 

251. The conduct of the defendant Pivotal Integrated Solutions/Action Force staff constitutes 

mental suffering upon the plaintiff.   

 

o) Defamation  

252. The defendant Pivotal Integrated Solutions/Action Force staff had a duty to act and 

issue decisions in a good faith manner.   

 

253. The defendant Pivotal Integrated Solutions/Action Force staff breached the duty of care 

they owed to the plaintiff, and accordingly, are liable for defamation to the plaintiff. The 

injuries, suffering and harm of the plaintiff arose as a direct result of the acts of 

defamation. The acts of defamation on the part of the defendant Pivotal Integrated 

Solutions/Action Force staff, as plead herein each and/or collectively caused the 

injuries, suffering, and harm of the plaintiff, a consequence the defendant Pivotal 

Integrated Solutions/Action Force staff knew or ought to have known would occur as a 

result of their acts of defamation.   

  

254. Without restricting the generality of the foregoing, some of the particulars of the 

defamation on the part of the defendant Pivotal Integrated Solutions/Action Force staff 

are as follows: 
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a. They employed unnecessary and unreasonable methods in which they knew or 

ought to have known that their actions would cause harm to the plaintiff; 

 

b. These methods employed and included defamatory statements made about and 

specifically referenced the plaintiff, which called into question his mental state of 

mind. Specifically, that: 

 

i. Pam Saddlemyre stated in numerous written documents that Mr. Taylor 

“Suffers from self-perceived limitations”;  

ii. That numerous Pivotal Integrated Solutions/Action Force staff including 

M. Moll, Pam Saddlemyre, Nelia Pavia, Greg Binnie, among others stated 

and made specific reference to Mr. Taylor that he had failed to co-operate 

with a return to work program;  

iii. That numerous Pivotal Integrated Solutions/Action Force staff including 

M. Moll, Pam Saddlemyre, Nelia Pavia, Greg Binnie, among others stated 

and made specific reference to Mr. Taylor that he had intentionally missed 

numerous days from work and not because of his work injuries; and  

iv. Several other statements were made in direct reference to Mr. Taylor 

which sole purpose was meant to attack Mr. Taylor’s good working 

character.   

c. That these statements were made in direct reference to Mr. Taylor were published 

in the Board’s internal claim file system, which is fully access by thousands of 

Board staff members and outside consultants.  
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d. That they failed at all material times to exercise the standard of care required by 

their position as staff and to not make such defamatory statements in direct 

reference to Mr. Taylor.   

 

e. The defendant Pivotal Integrated Solutions/Action Force staff acted with reckless 

disregard for the life and well-being of Mr. Taylor, in making such defamatory 

statements in direct reference to Mr. Taylor.   

 

f. They were incompetent to carry out the duties of staff of Pivotal Integrated 

Solutions/Action Force and lacked the reasonable care, skill, ability and training 

necessary to perform the duties of staff Pivotal Integrated Solutions/Action Force 

and ought not to have been assuming the responsibilities and obligations of their 

positions.     

 

255. The conduct of the defendant Pivotal Integrated Solutions/Action Force staff constitutes 

defamation. 

 

Liability of the Defendant Pivotal HR Integrated Solutions/Action Force 

256. The defendant Pivotal HR Integrated Solutions/Action Force owed a duty of care to the 

plaintiff to ensure its staff were properly trained for, and supervised in respect of, their 

duties as staff working with injured employees.  

 

257. The defendant breached this duty of care and were negligent in supervising the Pivotal 

HR Integrated Solutions/Action Force staff. The negligent actions and/or inactions of 
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the Pivotal HR Integrated Solutions/Action Force caused further injury to the plaintiff, a 

consequence the defendant knew or ought to have known would occur as a result of 

their negligence.  

 

258. Without restricting the generality of the foregoing, some of the particulars of the 

negligence of the defendant are as follows:  

 

a. They knew or ought to have known that the defendant Pivotal HR Integrated 

Solutions/Action Force staff were insufficiently trained to be dealing with their 

employees when injured on the job; 

b. They knew or ought to have known that the defendant Pivotal HR Integrated 

Solutions/Action Force staff were insufficiently trained to be dealing with injured 

workers and persons with disabilities. 

c. They failed to ensure that the defendant Pivotal HR Integrated Solutions/Action 

Force staff carried out their duties in accordance with provisions of:  

i. the Ontario Human Rights Code R.S.O. 1990, c. H.19; 

ii. the Ontarians with Disabilities Act S.O. 2001 c. 32; 

iii. the Workers’ Compensation Act R.S.O. 1990 c. W11;  

iv. the Workplace Safety and Insurance Act 1997 S.O. c. 16 Sched. A; and  

v. Applicable Board policies;   

d. They failed to maintain appropriate supervision and control over the defendant 

staff. 

 

Vicarious Liability of Pivotal HR Integrated Solutions/Action Force 
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259. The plaintiff state that Pivotal HR Integrated Solutions/Action Force is responsible for 

the torts of the defendant staff and consultants, as plead aforesaid, by virtue of common 

law.   

 

Liability of the Defendant Canadian Tire Corporation - Staff 

p) Negligence  

260. The defendant Canadian Tire Corporation staff owe a general duty of care to individuals 

that are in their employ, or that they contract for employment purposes, especially when 

they have been injured in their work.  

 

261. The defendant Canadian Tire Corporation staff breeched the duty of care they owed to 

the plaintiff and accordingly are liable in negligence to the plaintiff. The injuries and 

suffering of the plaintiff arose as a direct result of the negligence of these defendants. 

The negligent actions and/or inactions of the defendant Canadian Tire Corporation staff 

as plead herein each and/or collectively caused physical, psychological injuries and 

financial harm to the plaintiff, a consequence the defendant Canadian Tire Corporation 

staff knew or ought to have known would occur as a result of their negligence.  

 

262. Without restricting the generality of the forgoing, some of the particulars of the 

negligence of the defendant Canadian Tire Corporation staff are as follows:  

 

a. They employed unnecessary and unreasonable methods in circumstances in which 

they knew or ought to have known that their actions would cause harm to the 

plaintiff; 
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b. They failed at all material times to exercise the standard of care required by their 

position as an employer.  

 

c. The defendant Canadian Tire Corporation staff acted with reckless disregard for 

the life and wellbeing of Mr. Taylor; 

 

d. They were incompetent to carry out the duties of the defendant Canadian Tire 

Corporation staff and lacked the reasonable care, skill, ability and training to 

perform the duties of defendant Canadian Tire Corporation staff and ought not to 

have been assuming the responsibilities and obligations of their positions.   

 

263. The conduct of the defendant Canadian Tire Corporation staff constitutes negligence. 

   

q) Deceit/Fraud  

264. The defendant Canadian Tire Corporation staff owe a general duty of care to individuals 

they render decisions over and a specific duty of care to act in good faith, specifically 

not to act with deception.  

 

265. The defendant Canadian Tire Corporation staff breeched the duty of care they owed to 

the plaintiff and accordingly are liable in deceit/fraud to the plaintiff. The defendant 

Canadian Tire Corporation staff made numerous false statements and representations, 

which they knew or ought to have known to be false, that these false statements were 

made to deceive the plaintiff and caused the plaintiff to act on these false statements. 
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The injuries and suffering of the plaintiff arose as a direct result of the deceit of these 

defendants. The deceitful actions and/or inactions of the defendant Canadian Tire 

Corporation staff as plead herein each and/or collectively caused physical, 

psychological injuries and financial harm to the plaintiff, a consequence the defendant 

Canadian Tire Corporation staff knew or ought to have known would occur as a result 

of their deceit.  

 

266. Without restricting the generality of the forgoing, some of the particulars of the 

deceitful/fraudulent actions on the part of the defendant Canadian Tire Corporation staff 

are as follows:  

 

a. They made numerous false misrepresentations and statements;  

 

b. That when they made these false misrepresentations and statements they knew or 

ought to have known they were false; 

 

c. That when they made these false misrepresentations and statements they knew or 

ought to have known they were intended to mislead/deceive Mr. Taylor;  

 

d. That Mr. Taylor acted upon these misrepresentations and statements and as a 

result suffered physical and emotional injuries as well as financial harm; 

 

267. The conduct of the defendant Canadian Tire Corporation staff constitutes Deceit/fraud. 
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r) Intimidation  

268. The defendant Canadian Tire Corporation staff had a duty to act and issue decisions in a 

good faith manner.   

 

269. The defendant Canadian Tire Corporation staff breached the duty of care they owed to 

the plaintiff, and accordingly, are liable in intimidation to the plaintiff. The injuries, 

suffering and harm of the plaintiff arose as a direct result of the acts of intimidation of 

these defendants. The defendant Canadian Tire Corporation staff made demands of the 

plaintiff to act in an unlawful manner, the plaintiff believed if he did not follow the 

unlawful demands would cause him harm and therefore complied with the demands of 

the defendants. As a result of complying with the threats of the defendant Canadian Tire 

Corporation staff, the plaintiff suffered physical injuries, mental distress and financial 

harm, a consequence the defendant Pivotal Integrated Solutions/Action Force staff knew 

or ought to have known would occur as a result of their intimidation.   

 

270. Without restricting the generality of the foregoing, some of the particulars of the 

intimidation on the part of the defendant Canadian Tire Corporation staff are as follows: 

 

a. They made threats of Mr. Taylor to perform tasks which they knew or ought to 

have known that Mr. Taylor performing these tasks would cause Mr. Taylor 

physical, mental, and financial harm. 
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b. They acted unlawfully and they knew or ought to have known when they acted 

unlawfully made the threats to Mr. Taylor for him to perform these tasks which 

were unsafe and unsuitable for him to perform.  

 

c. Mr. Taylor was therefore forced, in many cases, to comply with the threats of the 

defendant Canadian Tire Corporation staff.  

 

d. They knew or ought to have known the threats to Mr. Taylor to perform the 

unsafe and unsuitable tasks would and did result in injuries to Mr. Taylor.     

 

271. The conduct of the defendant Canadian Tire Corporation staff constitutes intimidation. 

    

s) Conspiracy   

272. The defendant Canadian Tire Corporation staff had a duty to act and issue decisions in a 

good faith manner.   

 

273. The defendant Canadian Tire Corporation staff breached the duty of care they owed to 

the plaintiff, and accordingly, are liable in conspiracy to the plaintiff. The injuries, 

suffering and harm of the plaintiff arose as a direct result of the acts of conspiracy of 

amongst these defendants together and with other listed defendants. The acts of 

conspiracy on the part of the defendant Canadian Tire Corporation staff, as well as other 

listed defendants as plead herein each and/or collectively caused the injuries, suffering, 

and harm of the plaintiff, a consequence the defendant Canadian Tire Corporation staff 

knew or ought to have known would occur as a result of their acts of conspiracy.    
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274. Without restricting the generality of the foregoing, some of the particulars of the acts of 

conspiracy on the part of the defendant Canadian Tire Corporation staff are as follows: 

 

a. They made agreements amongst themselves as well as with other listed 

defendants, agreements. These agreements were committing an unlawful act or an 

act by unlawful means towards Mr. Taylor. A reasonable person would have 

concluded an agreement was made and it was unlawful.   

 

b. That the defendants in making these unlawful agreements amongst themselves 

and with other listed defendants knew or ought to have known they would cause 

injury to Mr. Taylor, if Mr. Taylor failed to comply. 

 

c. Mr. Taylor was forced to comply with the unlawful threats of the defendant Board 

staff and consultants and as a result, Mr. Taylor suffered physical & emotional 

injuries, as well as financial harm.  

 

275. The conduct of the defendant Canadian Tire Corporation staff constitutes conspiracy.   

 

t) Mental Suffering  

276. The defendant Canadian Tire Corporation staff had a duty to act and issue decisions in a 

good faith manner.   
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277. The defendant Canadian Tire Corporation staff breached the duty of care they owed to 

the plaintiff, and accordingly, are liable for mental suffering they caused upon the 

plaintiff. The injuries, suffering and harm of the plaintiff arose as a direct result of the 

acts of mental suffering. The acts of inflicting mental suffering on the part of the 

defendant Canadian Tire Corporation staff, as plead herein each and/or collectively 

caused the injuries, suffering, and harm of the plaintiff, a consequence the defendant 

Canadian Tire Corporation staff knew or ought to have known would occur as a result 

of their acts of mental suffering upon the plaintiff.    

 

278. Without restricting the generality of the foregoing, some of the particulars of the acts of 

conspiracy on the part of the defendant Canadian Tire Corporation staff are as follows: 

 

a. They employed unnecessary and unreasonable methods in circumstances which 

they knew or ought to have known that their actions and/or statements would 

cause harm to the plaintiff.  

 

b. That they knew or ought to have known their actions and/or statements were 

calculated to produce harm on the plaintiff. 

 

c. That they failed at all material times to exercise the standard of care required by 

their position as staff.   

 

d. The defendant Canadian Tire Corporation staff acted with reckless disregard for 

the life and well-being of Mr. Taylor. 

Volume III - Page 187 of 208



 

e. They were incompetent to carry out the duties of staff of defendant Canadian Tire 

Corporation and lacked the reasonable care, skill, ability and training necessary to 

perform the duties of staff and ought not to have been assuming the 

responsibilities and obligations of their positions.     

 

279. The conduct of the defendant Canadian Tire Corporation staff constitutes mental 

suffering upon the plaintiff.   

 

u) Defamation  

280. The defendant Canadian Tire Corporation staff had a duty to act and issue decisions in a 

good faith manner.   

 

281. The defendant Canadian Tire Corporation staff breached the duty of care they owed to 

the plaintiff, and accordingly, are liable for defamation to the plaintiff. The injuries, 

suffering and harm of the plaintiff arose as a direct result of the acts of defamation. The 

acts of defamation on the part of defendant Canadian Tire Corporation staff, as plead 

herein each and/or collectively caused the injuries, suffering, and harm of the plaintiff, a 

consequence the defendant Canadian Tire Corporation staff knew or ought to have 

known would occur as a result of their acts of defamation.   

  

282. Without restricting the generality of the foregoing, some of the particulars of the 

defamation on the part of the defendant Canadian Tire Corporation staff are as follows: 
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a. They employed unnecessary and unreasonable methods in which they knew or 

ought to have known that their actions would cause harm to the plaintiff; 

 

b. These methods employed and included defamatory statements made about and 

specifically referenced the plaintiff, which called into question his mental state of 

mind.  

 

c. That these statements were made in direct reference to Mr. Taylor were published 

in the Board’s internal claim file system, which is fully access by thousands of 

Board staff members and outside consultants.  

    

d. That they failed at all material times to exercise the standard of care required by 

their position as staff and to not make such defamatory statements in direct 

reference to Mr. Taylor.   

 

e. The defendant Canadian Tire Corporation staff acted with reckless disregard for 

the life and well-being of Mr. Taylor, in making such defamatory statements in 

direct reference to Mr. Taylor.   

 

f. They were incompetent to carry out the duties of staff of Canadian Tire 

Corporation and lacked the reasonable care, skill, ability and training necessary to 

perform the duties of staff for Canadian Tire Corporation and ought not to have 

been assuming the responsibilities and obligations of their positions.     
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283. The conduct of the defendant Canadian Tire Corporation staff constitutes defamation. 

 

Liability of the Defendant Canadian Tire Corporation  

284. The defendant Canadian Tire Corporation owed a duty of care to the plaintiff to ensure 

its staff and contract consultants were properly trained for, and supervised in respect of, 

their duties as staff and medical persons working with injured workers, such as Mr. 

Taylor.  

 

285. The defendant breached this duty of care and were negligent in supervising the 

Canadian Tire Corporation staff and consultants. The negligent actions and/or inactions 

of the Canadian Tire Corporation caused further injury to the plaintiff, a consequence 

the defendant knew or ought to have known would occur as a result of their negligence. 

 

286. Without restricting the generality of the foregoing, some of the particulars of the 

negligence of the defendant are as follows:  

 

a. They knew or ought to have known that the defendant staff and consultants were 

insufficiently trained to be dealing with injured workers; 

 

b. They knew or ought to have known that the defendant staff and consultants were 

insufficiently trained to be dealing with injured workers and persons with 

disabilities. 
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c. They failed to ensure that the defendant staff and consultants carried out their 

duties in accordance with provisions of:  

i. the Ontario Human Rights Code R.S.O. 1990, c. H.19; 

ii. the Ontarians with Disabilities Act S.O. 2001 c. 32; 

iii. the Workers’ Compensation Act R.S.O. 1990 c. W11;  

iv. the Workplace Safety and Insurance Act 1997 S.O. c. 16 Sched. A; and  

v. Applicable Board policies;   

 

d. They failed to maintain appropriate supervision and control over the defendant 

staff and consultants. 

 

Vicarious Liability of the Board/WSIB 

287. The plaintiff state that the Board is responsible for the torts of the defendant staff and 

consultants, as plead aforesaid, by virtue of section 179 of the Workplace Safety & 

Insurance Act S.O. 1997 c. 16 Sched. A.   

 

Liability of the Defendant Board/WSIB 

288. The defendant WSIB owed a duty of care to the plaintiff to ensure its staff and contract 

consultants were properly trained for, and supervised in respect of, their duties as staff 

and medical persons working with injured workers, such as Mr. Taylor.  

 

289. The defendant breached this duty of care and were negligent in supervising the WSIB 

staff and medical consultants. The negligent actions and/or inactions of the WSIB 
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caused further injury to the plaintiff, a consequence the defendant knew or ought to 

have known would occur as a result of their negligence.  

 

290. Without restricting the generality of the foregoing, some of the particulars of the 

negligence of the defendant are as follows:  

 

a. They knew or ought to have known that the defendant staff and consultants were 

insufficiently trained to be dealing with injured workers; 

 

b. They knew or ought to have known that the defendant staff and consultants were 

insufficiently trained to be dealing with injured workers and persons with 

disabilities. 

 

c. They knew or ought to have known that the defendant staff and consultants were 

severely understaffed and overworked.  

 

d. They knew or ought to have known that the defendant medical staff and medical 

consultants’ medical diagnosis were and are easily influenced by the need to save 

money and in doing so placed many Canadians in danger.  

 

e. They failed to ensure that the defendant staff and consultants carried out their 

duties in accordance with provisions of:  
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i. The Canadian Charter of Rights and Freedoms, s 8, Part 1 of the 

Constitution Act, 1982, being Schedule B to the Canada Act 1982 (UK), 

1982, c 11;  

ii. the Ontario Human Rights Code R.S.O. 1990, c. H.19; 

iii. the Ontarians with Disabilities Act S.O. 2001 c. 32; 

iv. the Workers’ Compensation Act R.S.O. 1990 c. W11;  

v. the Workplace Safety and Insurance Act 1997 S.O. c. 16 Sched. A; and  

vi. Applicable Board policies;   

 

f. They failed to maintain appropriate supervision and control over the defendant 

staff and consultants. 

 

Vicarious Liability of the Board/WSIB 

291. The plaintiff state that the Board is responsible for the torts of the defendant staff and 

consultants, as plead aforesaid, by virtue of section 179 of the Workplace Safety & 

Insurance Act S.O. 1997 c. 16 Sched. A.   

 

292. The plaintiff state that the Board is responsible for the torts of the defendant Pivotal HR 

Integrated HR Solutions/Action Force and the defendant Canadian Tire Corporation, by 

virtue of section 26 of the Workplace Safety & Insurance Act S.O. 1997 c. 16 Sched. A. 
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Liability of the Defendant Tribunal/WSIAT Staff  

v) Negligence  

293. The defendant Tribunal staff owe a general duty of care to individuals they render 

decisions over and a specific duty of care to act in good faith, as per s. 179 of the WSIA.  

 

294. The defendant Tribunal staff breeched the duty of care they owed to the plaintiff and 

accordingly are liable in negligence to the plaintiff. The injuries and suffering of the 

plaintiff arose as a direct result of the negligence of these defendants. The negligent 

actions and/or inactions of the Tribunal staff as plead herein each and/or collectively 

caused physical, psychological injuries and financial harm to the plaintiff, a 

consequence the Tribunal staff knew or ought to have known would occur as a result of 

their negligence.  

 

295. Without restricting the generality of the forgoing, some of the particulars of the 

negligence of the defendant Tribunal staff are as follows:  

 

a. They employed unnecessary and unreasonable methods in circumstances in which 

they knew or ought to have known that their actions would cause harm to the 

plaintiff; 

 

b. They failed at all material times to exercise the standard of care required by their 

position as staff and consultants of the Board in accordance with s. 179 of the 

WSIA.  
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c. The Tribunal staff acted with reckless disregard for the life and wellbeing of Mr. 

Taylor; 

 

d. They were incompetent to carry out the duties of Tribunal staff and lacked the 

reasonable care, skill, ability and training to perform the duties of Tribunal staff 

and ought not to have been assuming the responsibilities and obligations of their 

positions.   

 

296. The conduct of the defendant Tribunal staff constitutes negligence. 

   

w) Deceit/Fraud  

297. The defendant Tribunal staff owe a general duty of care to individuals they render 

decisions over and a specific duty of care to act in good faith, specifically not to act with 

deception.  

 

298. The defendant Tribunal staff breeched the duty of care they owed to the plaintiff and 

accordingly are liable in deceit/fraud to the plaintiff. The defendant Tribunal staff made 

numerous false statements and representations, which they knew or ought to have 

known to be false, that these false statements were made to deceive the plaintiff and 

caused the plaintiff to act on these false statements. The injuries and suffering of the 

plaintiff arose as a direct result of the deceit of these defendants. The deceitful  actions 

and/or inactions of the Tribunal staff as plead herein each and/or collectively caused 

physical, psychological injuries and financial harm to the plaintiff, a consequence the 

Tribunal staff knew or ought to have known would occur as a result of their deceit.  
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299. Without restricting the generality of the forgoing, some of the particulars of the 

deceitful/fraudulent actions on the part of the defendant Tribunal staff are as follows:  

 

a. They made numerous false misrepresentations and statements;  

 

b. That when they made these false misrepresentations and statements they knew or 

ought to have known they were false; 

 

c. That when they made these false misrepresentations and statements they knew or 

ought to have known they were intended to mislead/deceive Mr. Taylor;  

 

d. That Mr. Taylor acted upon these misrepresentations and statements and as a 

result suffered physical and emotional injuries as well as financial harm; 

 

300. The conduct of the defendant Tribunal staff constitutes deceit/fraud. 

 

x) Misfeasance in Public Office 

301. The defendant Tribunal staff are holders of public office. The plaintiff repeats and rely 

upon the facts as set out above and state the defendant Tribunal staff deliberately 

violated the law in committing their various unlawful actions against Mr. Taylor. In the 

alternative the defendant Tribunal staff were reckless and/or wilfully blind to whether 

their actions violated the law. 
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302. The defendant Tribunal staff acted with malice and/or for an improper purpose in that 

they knew or were recklessly indifferent to whether their actions would probably cause 

injury to the plaintiff and their actions did do cause injury to the plaintiffs. The 

defendant Tribunal staff had no reasonable basis for rendering such decisions, taking 

such actions, and failing to take appropriate actions to protect the safety of Mr. Taylor.  

 

303. The conduct of the defendant Tribunal staff constitutes misfeasance in public office. 

 

y) Intimidation  

304. The defendant Tribunal staff had a duty to act and issue decisions in a good faith 

manner, which is in accordance with s. 179 of the Workplace Safety & Insurance Act.   

 

305. The defendant Tribunal staff breached the duty of care they owed to the plaintiff, and 

accordingly, are liable in intimidation to the plaintiff. The injuries, suffering and harm 

of the plaintiff arose as a direct result of the acts of intimidation of these defendants. 

The defendant Tribunal staff made demands of the plaintiff to act in an unlawful 

manner, the plaintiff believed if he did not follow the unlawful demands would cause 

him harm and therefore complied with the demands of the defendants. As a result of 

complying with the threats of the defendant Tribunal staff, the plaintiff suffered 

physical injuries, mental distress and financial harm, a consequence the defendant 

Tribunal staff knew or ought to have known would occur as a result of their 

intimidation.   
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306. Without restricting the generality of the foregoing, some of the particulars of the 

intimidation on the part of the defendant Tribunal staff are as follows: 

 

a. They made threats of Mr. Taylor to perform tasks which they knew or ought to 

have known that Mr. Taylor performing these tasks would cause Mr. Taylor 

physical, mental, and financial harm. 

 

b. They acted unlawfully and they knew or ought to have known when they acted 

unlawfully made the threats to Mr. Taylor for him to perform these tasks which 

were unsafe and unsuitable for him to perform.  

 

c. Mr. Taylor was therefore forced, in many cases, to comply with the threats of the 

defendant Tribunal staff.  

 

d. They knew or ought to have known the threats to Mr. Taylor to perform the 

unsafe and unsuitable tasks would and did result in injuries to Mr. Taylor.     

 

307. The conduct of the defendant Tribunal staff constitutes intimidation. 

 

z) Assault   

308. The defendant Tribunal staff had a duty to act and issue decisions in a good faith 

manner, which is in accordance with s. 179 of the Workplace Safety & Insurance Act.   
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309. The defendant Tribunal staff breached the duty of care they owed to the plaintiff, and 

accordingly, are liable in assault to the plaintiff. The injuries, suffering and harm of the 

plaintiff arose as a direct result of the acts of assault. The acts of assault on the part of 

the defendant Tribunal staff, as plead herein each and/or collectively caused the injuries, 

suffering, and harm of the plaintiff, a consequence defendant Tribunal staff knew or 

ought to have known would occur as a result of their acts of assault.    

 

310. Without restricting the generality of the foregoing, some of the particulars of the acts of 

assault on the part of the defendant Tribunal staff are as follows: 

 

a. Their conduct was considered by Mr. Taylor to cause a reasonable apprehension 

of imminent harm. 

 

b. Their conduct was an unlawful act and they knew or ought to have known their 

conduct was unlawfully.  

 

c. A reasonable person would have concluded the conduct of the defendants to pose 

a reasonable apprehension of imminent harm towards Mr. Taylor by the 

defendants.   

 

311. The conduct of the defendant Tribunal staff constitutes assault. 
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aa) Conspiracy   

312. The defendant Tribunal staff had a duty to act and issue decisions in a good faith 

manner, which is in accordance with s. 179 of the Workplace Safety & Insurance Act.   

 

313. The defendant Tribunal staff breached the duty of care they owed to the plaintiff, and 

accordingly, are liable in conspiracy to the plaintiff. The injuries, suffering and harm of 

the plaintiff arose as a direct result of the acts of conspiracy of amongst these 

defendants together and with other listed defendants. The acts of conspiracy on the part 

of the defendant Tribunal staff, as well as other listed defendants as plead herein each 

and/or collectively caused the injuries, suffering, and harm of the plaintiff, a 

consequence defendant Tribunal staff knew or ought to have known would occur as a 

result of their acts of conspiracy.    

 

314. Without restricting the generality of the foregoing, some of the particulars of the acts of 

conspiracy on the part of the defendant Tribunal staff are as follows: 

 

a. They made agreements amongst themselves as well as with other listed 

defendants, agreements. These agreements were committing an unlawful act or an 

act by unlawful means towards Mr. Taylor. A reasonable person would have 

concluded an agreement was made and it was unlawful.   

 

b. That the defendants in making these unlawful agreements amongst themselves 

and with other listed defendants knew or ought to have known they would cause 

injury to Mr. Taylor, if Mr. Taylor failed to comply. 
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c. Mr. Taylor was forced to comply with the unlawful threats of the defendant 

Tribunal staff and as a result, Mr. Taylor suffered physical & emotional injuries, 

as well as financial harm.  

 

315. The conduct of the defendant Tribunal staff constitutes conspiracy.   

 

bb) Mental Suffering  

316. The defendant Tribunal staff had a duty to act and issue decisions in a good faith 

manner, which is in accordance with s. 179 of the Workplace Safety & Insurance Act.   

 

317. The defendant Tribunal staff breached the duty of care they owed to the plaintiff, and 

accordingly, are liable for mental suffering they caused upon the plaintiff. The injuries, 

suffering and harm of the plaintiff arose as a direct result of the acts of mental suffering. 

The acts of inflicting mental suffering on the part of the defendant Tribunal staff, as 

plead herein each and/or collectively caused the injuries, suffering, and harm of the 

plaintiff, a consequence the defendant Tribunal staff knew or ought to have known 

would occur as a result of their acts of mental suffering upon the plaintiff.    

 

318. Without restricting the generality of the foregoing, some of the particulars of the acts of 

conspiracy on the part of the defendant Tribunal staff are as follows: 
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a. They employed unnecessary and unreasonable methods in circumstances which 

they knew or ought to have known that their actions and/or statements would 

cause harm to the plaintiff.  

 

b. That they knew or ought to have known their actions and/or statements were 

calculated to produce harm on the plaintiff. 

 

c. That they failed at all material times to exercise the standard of care required by 

their position as staff of the Tribunal, as stipulated by s. 179 of the WSIA.   

 

d. The defendant Tribunal staff acted with reckless disregard for the life and well-

being of Mr. Taylor. 

 

e. They were incompetent to carry out the duties of staff of the Tribunal and lacked 

the reasonable care, skill, ability and training necessary to perform the duties of 

staff of the Tribunal and ought not to have been assuming the responsibilities and 

obligations of their positions.     

 

319. The conduct of the defendant Tribunal staff constitutes mental suffering upon the 

plaintiff.   

 

cc) Defamation  

320. The defendant Tribunal staff had a duty to act and issue decisions in a good faith 

manner, which is in accordance with s. 179 of the Workplace Safety & Insurance Act.   
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321. The defendant Tribunal staff breached the duty of care they owed to the plaintiff, and 

accordingly, are liable for defamation to the plaintiff. The injuries, suffering and harm 

of the plaintiff arose as a direct result of the acts of defamation. The acts of defamation 

on the part of the defendant Tribunal staff, as plead herein each and/or collectively 

caused the injuries, suffering, and harm of the plaintiff, a consequence the defendant 

Tribunal staff knew or ought to have known would occur as a result of their acts of 

defamation.   

  

322. Without restricting the generality of the foregoing, some of the particulars of the 

defamation on the part of the defendant Tribunal staff are as follows: 

a. They employed unnecessary and unreasonable methods in which they knew or 

ought to have known that their actions would cause harm to the plaintiff; 

 

b. These methods employed and included defamatory statements made about and 

specifically referenced the plaintiff, which called into question his mental state of 

mind. Specifically, that: 

 

i. Mr. Taylor “is faking, as all injured workers are faking”;  

ii. That Mr. Taylor “deserves to have is ass kicked as he should be working 

supporting his family”;  

iii. That Mr. Taylor is a “Fucking Joke”; and  
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iv. Several other statements were made in direct reference to Mr. Taylor 

which sole purpose was meant to attack Mr. Taylor’s good working 

character.   

 

c. That these statements were made in direct reference to Mr. Taylor were published 

in the Tribunal’s internal claim file system, which is fully access by thousands of 

Board & Tribunal staff members as well as outside consultants.  

    

d. That they failed at all material times to exercise the standard of care required by 

their position as staff of the Tribunal, as stipulated by s. 179 of the WSIA to not 

make such defamatory statements in direct reference to Mr. Taylor.   

 

e. The defendant Tribunal staff acted with reckless disregard for the life and well-

being of Mr. Taylor, in making such defamatory statements in direct reference to 

Mr. Taylor.   

 

f. They were incompetent to carry out the duties of staff and consultants of the 

Tribunal and lacked the reasonable care, skill, ability and training necessary to 

perform the duties of staff of the Tribunal and ought not to have been assuming 

the responsibilities and obligations of their positions.     

 

323. The conduct of the defendant Tribunal staff constitutes defamation. 

 

Liability of the Defendant Tribunal/WSIAT   
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324. The defendant Tribunal/WSIAT owed a duty of care to the plaintiff to ensure its staff 

were properly trained for, and supervised in respect of, their duties as staff working with 

injured workers, such as Mr. Taylor.  

 

325. The defendant breached this duty of care and were negligent in supervising the 

Tribunal/WSIAT staff and medical consultants. The negligent actions and/or inactions 

of the Tribunal/WSIAT caused further injury to the plaintiff, a consequence the 

defendant knew or ought to have known would occur as a result of their negligence.  

 

326. Without restricting the generality of the foregoing, some of the particulars of the 

negligence of the defendant are as follows:  

 

g. They knew or ought to have known that the defendant staff were insufficiently 

trained to be dealing with injured workers; 

 

h. They knew or ought to have known that the defendant staff were insufficiently 

trained to be dealing with injured workers and persons with disabilities. 

 

i. They knew or ought to have known that the defendant staff were severely 

understaffed and overworked.  

 

j. They failed to ensure that the defendant staff carried out their duties in accordance 

with provisions of:  
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i. The Canadian Charter of Rights and Freedoms, s 8, Part 1 of the 

Constitution Act, 1982, being Schedule B to the Canada Act 1982 (UK), 

1982, c 11;  

ii. the Ontario Human Rights Code R.S.O. 1990, c. H.19; 

iii. the Ontarians with Disabilities Act S.O. 2001 c. 32; 

iv. the Workers’ Compensation Act R.S.O. 1990 c. W11;  

v. the Workplace Safety and Insurance Act 1997 S.O. c. 16 Sched. A; and  

vi. Applicable Board policies;   

 

k. They failed to maintain appropriate supervision and control over the defendant 

staff and consultants. 

 

Vicarious Liability of the Tribunal/WSIAT 

327. The plaintiff state that the Tribunal/WSIAT is responsible for the torts of the defendant 

staff, as plead aforesaid, by virtue of section 179 of the Workplace Safety & Insurance 

Act S.O. 1997 c. 16 Sched. A.   

 

Damages 

328. The plaintiff state that the negligence and intentional torts of the defendants individually 

and/or collectively caused serious physical and emotional injuries, as well as financial 

harm to Mr. Taylor.  
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329. The plaintiff state that the negligence and intentional torts of the defendants individually 

and/or collectively caused serious physical and emotional injuries, as well as financial 

harm to Mr. Taylor’s daughter, who is a minor. 

 

330. The plaintiff claims damages arising from the defendants’ negligence, assault, battery, 

deceit/fraud, misfeasance in public office, intimidation, conspiracy, mental suffering, 

and defamation. The plaintiff claims punitive damages for the abuse of their office as 

well as their unneeded defamatory statements. 

 

331. The plaintiff and his daughter suffer and continue to suffer physically, emotionally and 

finically as a direct result of the conduct of the defendants. The damages suffered by the 

plaintiff and his daughter are all consequences which the defendants intended or knew, 

or ought to have known, would result from their wrongful conduct. 

 

332. Mr. Taylor has been out-of-pocket as a direct result of the wrongful acts of the 

defendants, including and without restricting the generality of the foregoing: 

 

a. Medical treatment and care; and 

b. Retraining expenditures.   

 

333. By reason of the facts set out herein, and in particular the highhanded, shocking, 

contemptuous conduct of the defendants, the plaintiff claims exemplary, aggravated 

and/or punitive damages.  
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334. The plaintiff relies upon the Workers Compensation Act R.S.O. 1990, the Negligence 

Act, R.S.O., c. N.1. as amended, The Workplace Safety & Insurance Act S.O. 1997 as 

amended, The Ontario Human Rights Code R.S.O. 1990, The Ontarians with 

Disabilities Act S.O. 2000 as amended, Libel and Slander Act R.S.O. 1990 as amended, 

and the Canadian Charter of Rights and Freedoms, s 8, Part 1 of the Constitution Act, 

1982, being Schedule B to the Canada Act 1982 (UK), 1982. 

 

335. The plaintiff proposes this matter be tried in Guelph, Ontario. 

 

 

 

May ___, 2019  

   Paul Taylor  

    

    

    

    

    

 

Volume III - Page 208 of 208



 P
au

l 
T

ay
lo

r 
v
.

W
S

IB
 A

N
D

 W
S

IA
T

M
ov

in
g 

Pa
rt

y
R

es
p
o
n
d
en

ts
C

o
u
rt

 f
il

e 
n
o
.:

  
  
  
 .
 

SU
PR

E
M

E
 C

O
U

R
T

 O
F 

C
A

N
A

D
A

O
n 

A
pp

ea
l f

ro
m

 th
e 

C
ou

rt
 o

f A
pp

ea
l f

or
 O

nt
ar

io

P
R

O
C

E
E

D
IN

G
 C

O
M

M
E

N
C

E
D

 A
T

  

O
N

TA
R

IO
 S

U
PE

R
IO

R
 C

O
U

R
T 

O
F 

JU
ST

IC
E 

77
55

 H
ur

on
ta

rio
 S

tre
et

 
B

ra
m

pt
on

, O
nt

ar
io

 L
6W

 4
T1

M
O

V
IN

G
 P

A
R

T
Y

'S
 M

O
T

IO
N

 R
E

C
O

R
D

 
V

O
L

U
M

E
 II
I O

F 
IV

P
a
u

l 
T

a
y
lo

r 

M
ov

in
g 

Pa
rty

S
el

f-
re

p
re

se
n
te

d
  


	Cover
	Index i
	16I - Exhibit “I” – Law of Employer’s Liability
	16J - Exhibit “J” – Letter to Ontario Chief Justices
	16K1 - Exhibit “K1” – Emails to Supreme Court of Canada 

	16K2 - Exhibit “K2” – Emails to Supreme Court of Canada
	16K3 - Exhibit “K3” – Emails to SCC Agents
	16K4 - Exhibit “K4” – Emails to Counsel for WSIB & WSIAT
	16K4 - Exhibit “K5” – Emails to Counsel for WSIB & WSIAT
	16L - Exhibit “L” – Fresh Amended Statement of Claim



